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COLLECTION OF DEBTS OWED THE UNITED 
STATES 

THURSDAY. JUNE 10, 1982 

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON ADMINIS- 
TRATIVE LAW AND GOVERNMENTAL RELATIONS, COMMIT- 
TEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9:05 a.m., in room 

2226 Raybum House Office Building, Hon. Sam B. Hall, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Representatives Hall, Mazzoli, Moorhead, Kindness, 
and McClory. 

Also present: William P. Shattuck, counsel; Janet S. Potts and 
James Wade Harrison, assistant counsel; James B. McMahon, asso- 
ciate counsel; and Florence McGrady, legal assistant. 

Mr. HALL. The Subcommittee on Administrative Law and Gov- 
ernmental Relations will come to order. Today we will receive testi- 
mony on H.R. 4614, to increase the efficiency of Government-wide 
efforts to collect debts owned to the United States and to provide 
additional procedures for the collection of debts owed the United 
States 

[A copy of H.R. 4614 follows:] 

(1) 
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97TH CONGRESS 
IsT SESSION H. R. 4614 

To increase the efficiency of Government-wide efforts to collect debts owed to the 
United States and to provide additional procedures for the collection of debts 
owed the United States. 

IN THE HOUSE OF REPRESENTATIVES 

SEPTEMBEB 29, 1981 

Mr. DANIELSON (for himself, Mr. MOORKEAD, and Mr. MCCLOBV) introduced the 
following bill; which was referred to the Committee on the Judiciary 

A BILL 
To increase the efficiency of Government-wide efforts to collect 

debts owed to the United States and to provide additional 

procedures for the collection of debts owed the United 

States. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Slates of America in Congress assembled, 

3 That this Act may be cited as the "Debt Collection Act of 

4 1981". 



3 

2 

1 AMENDMENT TO TITLE 18 OF THE UNITED STATES CODE 

2 PROTECTION OF FEDERAL DEBT COLLECTORS 

3 SEC. 2. Section 1114 of title 18 of the United States 

4 Code is amended by striking from the end of the section 

5 "shall be punished as provided under sections 1111 and 1112 

6 of this title." and adding at the end thereof the following: ", 

7 or any officer or employee of the United States or any agency 

8 thereof designated to collect or compromise a Federal claim 

9 in accordance with the Federal Claims Collection Act of 

10 1966 or other statutory authority shall be punished as pro- 

11 vnded under section 1111 and 1112 of this title.". 

12 AMENDMENT TO TITLE 28 OP THE UNITED STATES CODE 

13 CLARIFICATION TO THE STATUTE OF LIMITATIONS FOB 

14 ADMINISTRATIVE OFFSET 

15 SEC. 3. Section 2415 of title 28 of the United States 

16 Code is amended by adding the following subsection (i): 

17 "(i) the provisions of this section shall not prevent the 

18 United States or an officer or agency thereof from collecting 

19 by means of administrative offset at any time, any claim of 

20 the United States or an officer or agency thereof from money 

21 payable to or held on behalf of an individual. Whenever the 

22 head of an agency or his designee attempts to collect a claim 

23 of the United States under section 3(a) of the Federal Claims 

24 Collection Act of 1966 (31 U.S.C. 952(a)), he shall prescribe 

25 regulations and establish standards for the exercise of such 
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1 administrative offset based on the best interest of the United 

2 States, the likelihood of collecting by such offset, and the cost 

3 effectiveness of carrying an open claim beyond six years.". 

4 AMENDMENTS TO THE FEDERAL CLAIMS COLLECTION 

5 ACT OF 1966 

6 INTEREST AND PENALTY ON INDEBTEDNESS TO THE 

7 UNITED STATES 

8 SEC. 4. Section 3 of the Federal Claims Collection Act 

9 of 1966 (31 U.S.C. 952) is amended by adding the following 

10 new subsection: 

11 "(d)(1) Except as provided in paragraph (3), the head of 

12 an agency or his designee shall charge a minimum annual 

13 rate of interest on outstanding debts equal to the average 

14 investment rate for the Treasury tax and loan accounts for 

15 the twelve months ending with September each year, round- 

16 ed to the nearest whole per centum. The Secretary of the 

17 Treasury or his designee shall publish such rate each year 

18 not later than October 31 and shall become effective on the 

19 first day of the next calendar quarter. Quarterly revision of 

20 such rate is authorized when the average investment rate for 

21 the twelve months end of each calendar quarter, rounded to 

22 the nearest whole per centum, is greater or less than the 

23 existing published rate by two hundred basis points. 

24 "(2) Except as provided in paragraph (3), the head of an 

25 agency or his designee shall assess charges to cover the addi- 
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1 tional costs of processing and handling delinquent claims and 

2 shall assess a penalty charge, not to exceed 6 per centum per 

3 annum, for failure to pay any debt more than ninety days 

4 past due. 

5 "(3) Interest and penalty charges under paragraphs (1) 

6 and (2) do not apply if a statute, a provision of regulation 

7 required by statute, a loan agreement or contract either pro- 

8 hibit the charging of interest or penalty or explicitly fix the 

9 charges for interest or penalty. The head of an agency or his 

10 designee  may  promulgate  regulations  identifying  circum- 

11 stances appropriate to waive collection of interest and penal- 

12 ties charges in conformity with such standards as may be 

13 promulgated jointly by the Attorney General and the Comp- 

14 troller General. Waivers in accordance with such regulations 

15 shall constitute compliance with the requirements of this sub- 

16 section. This subsection shall not apply to any claim under a 

17 binding contract executed before the effective date of this 

18 subsection.". 

19 SERVICE OF SUMMONS 

20 SEC. 5. Section 3 of the Federal Claims Collection Act 

21 of 1966 (31 U.S.C. 952) is amended by adding the following 

22 new subsection: 

23 "(e) Service of legal process brought for the collection of 

24 a debt due and owing the United States in accordance with 

25 this statute or other statutory authority shall be accomplished 
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1 in accordance with the Federal Rules of Civil Procedure by 

2 certified or registered mail with return receipt requested, or 

3 in such manner as the court, upon motion without notice, 

4 directs if service is otherwise unpracticable under the Federal 

5 Rules of Civil Procedure of other provisions of statute.". 

6 CONTRACTS FOB COLLECTION SEEVICE8 

7 SEC 6. Section 3 of the Federal Claims Collection Act 

8 of 1966 (31 U.S.C. 952) is amended by adding the following 

9 new subsection: 

10 "(0 Notwithstanding the provisions of any other law 

11 governing the collection of claims owed the United States, 

12 except for collections of unpaid or underpaid debts under the 

13 Internal Revenue Code, United States Code, and the follow- 

14 ing, the head of an agency or his designee may enter into a 

15 contract with any person or organization under such terms 

16 and conditions as the head of the agency or his designee con- 

17 siders appropriate for collection services in recovering indebt- 

18 edness owed to the United States. Any such contract shall 

19 include provisions specifying that the head of the agency or 

20 his designee retains the authority to resolve disputes, com- 

21 promise claims, terminate collection action, and initiate legal 

22 action and that the contractor shall be subject to the Privacy 

23 Act of 1974, section 552a of title 5, United States Code, 

24 and, when applicable, to Federal and State laws and regula- 



6 

1 tions pertaining to debt collection practices including the Fair 

2 Debt Collection Practices Act.". 
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Mr. HALL. Our witnesses today will be Mr. Joseph Wright, the 
Deputy Director, Office of Management and Budget; the Honorable 
Jim Jeffords—I do not see Jim here as yet; and other witnesses. We 
will commence these proceedings with the Office of Management 
and Budget, Mr. Joseph Wright. You may come forward and bring 
those people who are with you. Identify them for us, please. 

TESTIMONY OF JOSEPH R. WRIGHT, JR., DEPUTY DIRECTOR, 
OFFICE OF MANAGEMENT AND BUDGET. ACCOMPANIED BY 
HAL STEINBERG, ASSOCIATE DIRECTOR FOR MANAGEMENT, 
OFFICE OF MANAGEMENT AND BUDGET; JOHN PRESSLY, ASSO- 
CIATE DEPUTY GENERAL COUNSEL, VETERANS' ADMINISTRA- 
TION 
Mr. WRIGHT. Thank you, Mr. Chairman. 
With me today are Mr. Hal Steinberg, who is the Associate Di- 

rector for Management at 0MB, and Mr. John Pressly, who is the 
Associate Deputy General Counsel at the Veterans' Administra- 
tion. 

I am delighted to appear before you today to discuss the Govern- 
ment's debt collection program and to urge your support for H.R. 
4614, which is the Debt Collection Act of 1981. With your permis- 
sion, Mr. Chairman, I would like to submit my testimony for the 
record and very simply highlight the major points before answer- 
ing questions. 

Mr. HALL. Without objection it will be so ordered. 
Mr. WRIGHT. Thank you very much. 
As you know, one of the major problems in achieving economic 

reform is the current amount of debt that is owed the Federal Gov- 
ernment. The $239 billion that was owed the Government at the 
end of September 1981 was a 37-percent increase over what was 
owed that 2 years earlier. Of that amount, $33.5 billion is delin- 
quent or in default, which is a 32-percent increase over what was 
delinquent of 2 years earlier. Almost half of that is over 6 months 
past due. Over $1.5 billion was written off in fiscal year 1981, 
which is a 57-percent increase over what was written off 2 years 
earlier. 

Mr. Chairman, these numbers are 6 months old today and be- 
cause of the current recession I would fully expect further in- 
creases in delinquencies and defaults. In 1981, the interest costs of 
carrying those delinquencies was $5 billion, or almost $14 million a 
day. If the present trends continue, the total debts owed to the 
Government could increase to over $390 billion and the delinquen- 
cies from those debts could increase to over $48 billion by the end 
of fiscal year 1984. 

We have recognized the seriousness of these problems and 24 
Federal agencies, which account for over 95 percent of the debts 
owed the Government, have already initiated comprehensive pro- 
grams to improve their credit management and debt collection 
practices. We estimate the savings could be $1.5 billion in this 
fiscal year and $4 billion in the next fiscal year. 

The savings will result from three primary activities: First, ad- 
ministrative initiatives already under way, as I mentioned; second, 
the enactment of debt collection legislation now under considera- 



tion by the Congress; and, third, a major effort to recover delin- 
quent taxes. 

Mr. Chairman, administrative actions alone will not solve our 
debt collection problems. Restrictive Federal laws that prevent the 
use of collection tools and techniques that are used by the private 
sector must be amended. We ask that you and the committee sup- 
port the legislative remedies in H.R. 4614 that will specifically 
allow agencies to: One, increase protection of Federal debt collec- 
tors; two, clarify the statute of limitations; three, assess interest 
penalties and administrative charges on nontax debts due to the 
Government; four, increase our ability to serve summons; and, five, 
contract for private sector collection services. 

Other legislation which has been proposed would also allow agen- 
cies to refer credit information on delinquent debtors to credit bu- 
reaus and to offset the salaries of Federal employees to satisfy 
their delinquent debts owed the Government. 

I guess in summary, Mr. Chairman, what I would like to say is 
that the legislative changes that are contained in H.R. 4614 and 
the complement of any bills now pending in the House and the 
Senate are, in our minds, essential to strengthen the debt collec- 
tion program in the Federal Government and I urge the Congress 
to consider and enact these initiatives as soon as possible so that 
we then can move quickly to reduce the amount of debt owed to 
the Government. 

Mr. Chairman, that concludes my prepared statement. I would be 
more than happy to answer any questions you have. 

[The prepared statement of Mr. Wright follows:] 
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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINOTON, O.C     KBOS 

STATEMENT OF JOSEPH R. WRIGHT, JR. 
DEPUTY DIRECTOR 

OFFICE OF MANAGEMENT AND BUDGET 
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENT RELATIONS 

OF THE COMMITTEE ON THE JUDICIARY 
UNITED STATES HOUSE OP REPRESENTATIVES 

ON THE DEBT COLLECTION ACT OF 1981 
H.R. 4614 

June 10, 1982 

Introduction 

Thank you, Mr. Chairman, for the opportunity to appear before you 

today to discuss the Administration's efforts to improve the gov- 

ernment's debt collection program and to urge your support for 

H.R. 4614, the Debt Collection Act of 1981.  Collecting monies 

owed the government is essential to achieving the President's 

•cononic recovery goals. 

The Problem 

When the Administration began to assess the many major problems it 

faced in achieving economic reform, one of its first discoveries 

was the enormity of the amount of debt owed the government. 

Specifically — 

o An estimated $239 billion was owed the government 

as of September 30, 1981.  This represents a 37 

percent increase over the $175 billion that was 

was owed the government at the end of FY 1979. 
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Executive Branch Actions 

Major action Is required if we are to stem tne Increases in total 

debts owed the government and in delinquent debts.  OHB's Debt 

Collection Staff estimates that if present trends continue, total 

debts owed the government will increase to over $390 billion and 

delinquencies will increase to $48 billion by the end of FY 1984. 

President Reagan has recognized the seriousness of our debt collec- 

tion problems and has committed the Administration to an aggressive 

debt collection program.  The Office of Management and Budget has 

been working closely with the agencies In carrying out the Presi- 

dent's intent. Twenty-four Federal agencies, which account for 

over 95 percent of the debts owed the government, have already 

initiated comprehensive programs to improve credit management 

and debt collection practices. These programs are directed toward: 

o reducing the current backlog of delinquent debt; 

o preventing unnecessary new delinquencies from 

occurring; and, 

o quickly recovering new delinquencies as they occur. 

Me expect substantial savings as a result of the increased emphasis 

on debt collection. The President's PY 1983 budget includes total 

debt collection savings of $1.5 billion in FY 1982 and $4.0 billion 

in FY 1983.  Included in these figures are savings resulting 
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from administrative Initiatives already underway in the agencies, 

projected savings from the enactment of debt collection legisla- 

tion now under consideration by Congress, Including H.R. 4614, 

and expected savings from a major effort to recover delinquent 

taxes.  This last effort Includes a substantial increase in 

personnel dedicated to recovering delinquent taxes and Che 

automation of collection procedures to increase productivity. 

We are beginning to see the results of the administrative actions 

we have taken to improve our debt collection efforts, especially 

in those agencies where top management has taken an active 

interest in debt collection.  Some of the specific improvements 

being made by the agencies include the following: 

o The Veterans Administration (VA) will no longer automati- 

cally guarantee home loans made by private lending insti- 

tutions.  These institutions are now required to check 

with VA to determine if a loan applicant is delinquent 

on other VA loans or If the applicant owes the VA as a 

result of the erroneous payment of benefits.  If a de- 

linquent debt is discovered, the applicant will generally 

be required to repay the debt prior to approval of the 

home loan. 
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o The Justice Department has designated approxinately 70 

attorneys in five agencies as Special Assistant U.S. 

Attorneys in order to expedite tne prosecution of 

delinquent debts.  Por exeunple, the Small Business 

Adainistration currently has 20 Special Assistant U.S. 

Attorneys to assist in the litigation of over 5,000 debt 

cases valued at over $380 million.  In the Department of 

Interior, 10 attorneys in the Office of Surface Mining 

have been designated as Special Assistant O.S. Attorneys 

in-order to facilitate the resolution of over $15 million 

in outstanding debts. 

o Under a revised reporting system that went into effect 

on October 1, 1981, the Treasury Department is collecting, 

on a quarterly basis, information never before available 

on: 

- total receivables 

- the amount and age of delinquent receivables 

- interest assessed and collected on delinquent 

accounts, and 

- the number and value of accounts referred to 

GAO and Justice for further collection. 
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Our analysis of the data for the first quarter of PY 1982 

indicated that sone agencies continue to experience 

problems in providing reliable and accurate financial 

data. OHB's Debt Collection Staff has been working with 

the agencies to improve the quality of the data submitted 

under the revised reporting systea. 

o The Department of Education has proposed changes to the 

regulations governing the National Direct Student Loan 

(NDSL) program. The changes would allow the Department 

to base the amount of new money it makes available to a 

college or university on the school's performance in 

collecting its outstanding loans.  Schools with delin- 

quency rates exceeding 25 percent would not receive new 

money under the proposed regulations.  The amount of 

new money available to schools with delinquency rates 

between 10 and 25 percent would be reduced in proportion 

to the amount they have failed to collect. 

Debt Collection Legislation 

We are certain, however, that administrative actions alone will not 

solve the Government's debt collection problems.  Restrictive Federal 

laws that prevent the use of collection tools and techniques used 

effectively in the private sector must be amended in order to elimi- 

nate the disincentives that presently exist in the Government's debt 

collection program. 
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He. Chairman, we ask that you and the Committee support legislative 

remedies that will, among other things, allow agencies to: 

o Contract for private sector collection serviceai 

o Refer credit information on delinquent debtors to 

credit bureaus; 

o Assess Interest, penalties and administrative 

charges on non-tax debts due the Government; and, 

o Offset the salaries of Federal employees to satisfy 

their delinquent debts owed the Government. 

Five of the legislative issues which are essential to our overall 

debt collection effort are included in H.R. 4614.  I would like to 

briefly discuss the Importance of each of these issues. 

Protection of Federal Debt Collectors 

Section 2 of the bill would make it a Federal criminal offense to 

assault a Federal employee collecting debts owed the Government. 

Attempts to collect outstanding debts can be risky undertakings. 

These situations are not pleasant for either the debtor or Che 



16 

Governnent collector.  Governnent employees have been the subjects 

of death threats or threats of bodily harm to themselves and members 

of their family.  A number of employees have, in fact, been physi- 

cally assaulted while carrying out their duties.  In 1977, an SBA 

employee was murdered in Chicago while engaged in collecting an 

SBA loan. 

To date. Federal law has taken a piecemeal approach to ensuring 

statutory protections and appropriate criminal sanctions for 

Government employees assaulted or killed in the line of duty. 

While some Government employees, including tnose of the Internal 

Revenue Service and the Department of Justice, are protected by 

Federal statute, the employees of other agencies are not similarly 

protected.  It would only seem reasonable that all Federal employees 

engaged in debt collection should be given equal protection under 

Federal law and this is the intent of H.R. 4614. 

Clarification to the Statute of Limitations for Administrative Offset 

Section 3 would allow agencies to collect delinquent debts by admin- 

istrative offset beyond the six year statute of limitations. 

A Justice Department ruling currently prevents agencies from using 

this effective collection technique. As a result, the government's 

ability to collect debts by offsetting retirement benefits is 

seriously restricted, since entitlement to retirement benefits 

often accrues more than six years after a debt is incurred. The 

Comptroller General has formally disagreed with the Justice 
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ruling, and has Indicated that Congressional action is 

necessary in order to resolve the issue.  Public Law 96-466 

already allows the Veterans Administration to collect debts 

through the use of administrative offset beyond the six year 

statute of limitations. 

An agency would only use the administrative offset in situations 

where there is a chance of collecting a debt in a cost effective 

manner.  If a decision is made to offset a debt, the Federal 

Claims Collection Standards trauld require the agency to give the 

debtor prior notification of the intent to offset; an opportunity 

to request reconsideration of the debt, or if provided for by 

statute, waiver of the debt; and an explanation of the debtor's 

rights. An offset would not occur until the differences between 

the debtor and the agency were resolved. These protections will 

ensure that only valid debts would be offset. 

Interest and Penalty on Indebtedness to the United States 

Section 4 of the proposed legislation would require agencies to 

charge a minimum annual rate of Interest on delinquent debts equal 

to the average rate for the Treasury tax and loan accounts.  This 

rate is, in effect, a market rate and would allow the government 

to recover the cost of carrying the debt. Were the legislation 

currently in effect, agencies would be required to charge an 

interest rate of 17 percent on delinquent debts, which would result 

in additional revenues of approximately $595 million to the 

Treasury this year. 
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The legislation would also allow agencies to assess charges to cover 

the additional costs of processing and handling delinquent claims, 

and a penalty charge not to exceed 6 percent per annum on delinquent 

debts nore than 90 days past due. This would amount to approximately 

$96 million this year. The assessment of penalties is commonly 

used in the private sector to punish debtors who unreasonably delay 

payment of overdue debts and will be very effective in hastening 

the collection of debts owed the Government.  The legislation 

would also allow agencies to waive interest, penalties and adminis- 

trative charges in hardship situations. 

Service of Summons 

Section S would permit U.S. Attorneys to use the mail, State and 

local law enforcement officials, or private contractors to serve 

legal documents in the litigation of debt cases, including fore- - 

closure actions. 

Due to the increasing workload qf U.S. Marshals, there is a growing 

problem in obtaining timely service of summons in Federal debt cases. 

As a matter of necessity, U.S. Marshals must give priority to serving 

papers on criminal cases, protecting Federal judges and other activi- 

ties.  Rather than detract from the performance of these critical 

activities, we are proposing that U.S. Attorneys be allowed to use 

other means to serve process on debt collection issues. 
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The proposed legislation Is consistent with the recommendations made 

In a recent GAO report.  The report found that aslng Marshals to 

routinely serve civil process that does not require a. law enforcement 

presence is costly and prevents private enterprise from performing a 

function it could be authorized to conduct. The report also concluded 

that the increased use of certified mail to serve process would reduce 

the average amount of resources necessary to perform this function. 

The proposed legislation would enable O.S. Attorneys to use the most 

efficient and cost effective means of serving process on debt cases. 

Contracting for Collection Services 

Section 6 of the bill will allow agencies to contract with private 

firms for the collection of Government debts. The General Accounting 

Office (GAO) recently reversed a longstanding policy which prevented 

agencies from contracting with private firms for debt collection 

services. Because there has been some question about the legality 

of GAO'3 reversal, we feel that legislation is necessary to resolve 

the issue. 

with the exception of IRS, most agencies have neither the resources 

nor the expertise to perform any collection activity other than the 

Initial dunning of debtors.  Consequently, we feel the use of 

private collection agencies would be very cost effective.  Private 

flms could be used when: 

- the ability of the debtor to repay the debt has been 

determined; 
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- th« debt Is not being contasted by the debtor; and, 

- the only other available options are writing off the 

debt or referring it to the Justice Department for 

litigation, both of which are very costly. 

Under the proposed legislation, agencies would retain ultimate 

control and responsibility over their debts, including the author- 

ity to compromise eunounts due, terminate collection activity, and 

resolve issues relating to the validity of the debt. The legisla- 

tion would also subject private collection firms to the provisions 

of the Privacy Act, thereby offering protection to Government debtors. 

I would like to point out that the Department of Education, which 

already has statutory authority to use private collection agencies, 

has found contracting for collection services to be a cost effective 

means of recovering delinquent student loans. 

Timely Enactment 

Mr. Chairman, the enormity of the government's debt collection 

problems is staggering. One of the primary reasons for the 

situation is the failure of agencies to aggressively pursue the 

collection of its debts. Creditors who make their presence 

felt are generally the first to collect from their debtors, 

and as of now, the government is probably the nation's most 

timid creditor. 



This Administration and the Congress should not tolerate the less 

than professional attitude which agencies have historically taken 

toward debt collection. He have already taken significant adminis- 

trative action to improve the government's debt collection 

performance, but we must have new legislative authority to 

supplement our efforts. 

The legislative changes contained in H.R. 4614 and in complementary 

bills now pending in the Bouse and Senate, including H.R. 4613, 

H.R. 2811, H.R. S471 and S. 1249 are essential to a strengthened 

debt collection program for the Federal Government.  We expect 

that if fully enacted, the Administration's debt collection 

proposals will result in the recovery of an additional amount of 

approximately $500 million in delinquent debt. 

I urge the Congress to consider and enact these legislative initia- 

tives as soon as possible so that we can move quickly to reduce the 

amount of delinquent debt owed the Government and help restore 

America's confidence in its Government. 

Hr. Chairman. This concludes my prepared statement.  I will be happy 

to answer any questions you may have. 
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Mr. HALL. Thank you, Mr. Wright. Mr. Steinberg and Mr. Press- 
ly, do you have any comments? 

Mr. STEINBERG. NO, sir. 
Mr. PRESSLY. NO, sir. 
Mr. HALL. Of the amount estimated, $239 bilUon, that is owed 

the Government as of September 30, 1981, how much of that, or 
what percentage of that sum is represented by people who work, for 
the Federal Government? 

Mr. WRIGHT. The only information we have are estimates pro- 
vided by the Veterans' Administration [VA] and the Education De- 
partment [ED]. These agencies matched their debtor records 
against Federal civilian and military personnel information. VA 
identified as estimated 66,000 Federal employees who owed VA ap- 
proximately $37 million while ED identified over 17,600 Federal 
employees who owed approximately $20 million. We do not have 
similar estimates from other agencies. 

Mr. STEINBERG. That is one of the problems in the data systems 
that we are addressing now. The agency data systems do not break 
down by the place of employment, so we do not have the numbers 
as to what percentage of the Government's debtors are Federal em- 
ployees. 

Mr. WRIGHT. Mr. Chairman, we do not even have a good update 
on those numbers that were 6 months old because of the poor infor- 
mation systems that have been in place and that is particularly 
disconcerting, right now, when you can almost be assured those 
portfolios are moving because of the economic conditions in the 
country—and when I say moving, I mean getting worse. 

Mr. HALL. What do you mean by an "administrative offset"? 
Mr. WRIGHT. An administrative offset, Mr. Chairman, is one 

where you basically have a requirement to make payments to the 
individual or the corporation and you identify that they owe a debt 
to the Federal Government and you offset future payments to satis- 
fy that debt. 

Mr. HALL. Would H.R. 4614 authorize administrative offsets 
against State and local governments? Isn't there a Supreme Court 
case pending now where that question is at issue? 

Mr. WRIGHT. I believe it would, Mr. Chairman. 
Mr. HALL. Would H.R. 4614 authorize administrative offsets 

against corporations since the bill's terms provide for offsets 
eigainst individuals? 

Mr. WRIGHT. Yes, sir. 
Mr. HALL. Why should there be no statute of limitations on ad- 

ministrative offsets? Now you are talking about a 6-year limitation 
on the debt itself, the collection of that debt, or advocating that. 

Mr. WRIGHT. We are advocating an extension beyond 6 years, 
Mr. Chairman. 

Mr. HALL. With reference to the offset? 
Mr. WRIGHT. Yes, sir. And the reason is, let me just use an exam- 

ple, if I may. 
If you take a student loan, in many cases the payment will not 

occur or is not required until after that statute of limitations or 
would extend beyond the 6 years. And in some cases where you 
cannot even identify the location or the address of the debtor it 
could take that period of time before the payment even starts 
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coming in and the statute of limitations, if it is 6 years, would 
apply and you would not be able to go ahead and recover the debt. 

In other cases you have, where the VA has also some loans that 
would apply on that. In terms of retirement you have some retire- 
ment benefits. Six years simply does not apply to debt collection. 

Mr. HALL. Well, are you advocating that the statute of limita- 
tions of 6 years be wiped out and that there be no statute of limita- 
tions on these claims? 

Mr. WRIGHT. Yes, sir. However, agencies would use this authority 
only when there is an opportunity to collect a debt in a cost-effec- 
tive manner. 

Mr. HALL. DO you know of any other areas of Government where 
there is no statute of limitations? 

Mr. PRESSLY. Yes, sir, Mr. Chairman. In the Veterans' Adminis- 
tration we have no statute of limitations for administrative offset. 
This was contained in legislation enacted in October of 1980. 

Prior to that time, one of the largest problems at the VA was the 
location of the debtor. We had a situation in the education program 
where there were many overpayments of educational benefits. For 
example, the veteran is in school, he terminates, the VA is notified 
and an overpayment is created. Since he left school, there was no 
way to locate the individual. 

IRS had and continues to have certain prohibitions on the use of 
taxpayers addresses. So for a period of time in the mid to late sev- 
enties the VA was in limbo as far as locating the veteran. We now 
have the ability to offset beyond the 6-year period and we also have 
developed a method to use IRS addresses to a certain extent. 

Mr. HALL. A couple of days ago in another committee we had 
some hearings, in the Veterans' Affairs Committee. We had a hear- 
ing dealing with the amount of money that has been paid to de- 
ceased people. They told us that there is probably $100 million out- 
standing today on amounts that have been paid to the deceased. 

Now do you know how long some of those obligations have been 
outstanding? 

Mr. PRESSLY. Mr. Chairman, I was at that hearing. The audit of 
which you are speaking was conducted by the Inspector General 
and I believe he addressed that question and will get back with you 
with a more detailed answer. In answer to your question, I do not 
know the period of time, whether it is 1 year or 6 months, that the 
audit covered. 

The situation arises where the VA is not notified when a veteran 
died. The only way we can tell if the veteran dies is when the next 
of kin or funeral home—whatever—applies for burial benefits or 
some other type of notification is received at the local level. 

Mr. HALL. NOW this $239 billion, Mr. Wright, that you men- 
tioned, we have earmarked approximately $100 million with VA. 
What other agencies owe the balance of that $239 billion? 

Mr. WRIGHT. You have got five agencies, Mr. Chairman, that ba- 
sically represent 80 percent of those receivables. 

Mr. HALL. Five agencies represent what? 
Mr. WRIGHT. Eighty percent of those receivables. 
Mr. HALL. What agencies are the five? 
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Mr. WRIGHT. The Department of Agriculture is $94 billion, HUD 
is $15 billion, Treasury is $30 billion, AID is $18 billion, and the 
Export-Import Bank is $16 billion. 

Mr. HALL. If you had to set up a time on those amounts, how old 
are those accounts from Export-Import Bank, for instance? 

Mr. WRIGHT. Mr. Chairman, we do not have an aging on the ac- 
counts, unfortunately. That is part of the information that we are 
going after. 

Mr. HALL. Well, why is it so difficult to be able to age an account 
from, say, the Export-Impwrt Bank? Why could it not be just a rela- 
tively easy matter to call over there and ask them or write a letter, 
and ask them how much money is delinquent, by whom, how old is 
the delinquency? Can't you get that information? 

Mr. WRIGHT. That is exactly what we are doing right now, Mr. 
Chairman. On the Export-Import Bank, I do not know how difficult 
it is right there because those are not consumer loans. Those are 
corporate loans. 

Mr. HALL. They do not deal with but eight corporations, do they? 
Mr. WRIGHT. We can probably go ahead and get the information 

for you from the Export-Import Bank. 
Mr. HALL. It looks like that would be a relatively simple thing to 

find out which of these eight giant corporations owes that amount 
of money and how old that account is. 

Mr. WRIGHT. Mr. Chairman, we would be more than happy to try 
to get that for the Export-Import Bank for you. When you get into 
the consumer portfolios, they just flat do not have that information 
yet and that is what we are going after right now. 

Mr. HALL. Should H.R. 4614 provide that an agency give a debtor 
notice and a chance to oppose an offset before one is imposed? 

Mr. WRIGHT. Yes, sir, absolutely. 
Mr. HALL. Are claims to be treated differently than debts under 

this section? 
Mr. WRIGHT. Once claims are agreed upon by the debtor and by 

the Government they are to be treated as debts. But once the 
notice or due process is given of the intent to offset, then the 
debtor should have the ability to request a hearing or to question 
the claim and have some type of a process. 

Mr. HALL. A hearing before whom? 
Mr. WRIGHT. Before the agency. 
Mr. HALL. Could he appeal that to a court? 
Mr. WRIGHT. That would be an administrative appeal. 
Mr. HALL. I know, but after the administrative appeal do you 

think that that debtor should have a right to go to the court? 
Mr. WRIGHT. Mr. Chairman, the debtor would have the right to 

go to the court, I would imagine, anyway, if they prefer to take 
that route. So I would not imagine the legislation would have any- 
thing to do with that. 

Mr. HALL. How would this rate of interest be determined under 
section 4 of H.R. 4614? 

Mr. WRIGHT. It would be—the rate of interest would be the tax 
and loan rate for the Department of the Treasury that they estab- 
lish quarterly, Mr. Chairman. That would be an equitable rate that 
would be done across the country so that there would be the same 
interest rate that would be established across the board. 
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Now the penalty charges and the costs of collection would vary 
by agency and so there could be some differences there. 

Mr. HALL. Under this section 4 interest, processing costs, and 
penalties are supposed to be assessed. 

Mr. WRIGHT. Yes, sir. 
Mr. HALL. NOW how would your interest accrue on each of those 

items? 
Mr. WRIGHT. YOU mean when would it start? 
Mr. HALL. Yes. 
Mr. WRIGHT. I would recommend, Mr. Chairman, that it would 

start once notification is given that interest charges will be applied 
if the payment is not received. 

Mr. HALL. Do you believe that those interest charges should be 
changed at any point in time, or once they are fixed that they 
would stay that way? 

Mr. WRIGHT. No, sir. I think that they should be fixed by the tax 
and loan rate, which would make it much simpler and just stay 
that way, because that could really get into a morass of all differ- 
ent types of interest charges for different types of loans across dif- 
ferent types of states. That would be a mess. 

Mr. HALL. Now section 6 deals with contracting out. 
Mr. WRIGHT. Yes, sir. 
Mr. HALL. What pay provisions would be included in contracts— 

a contingent or a flat rate? 
Mr. WRIGHT. I would imagine, Mr. Chairman, that that could 

vary depending upon the portfolio. I personally would rather see a 
contingent because a flat rate does not allow for changes in the 
contract, depending upon the quality of the portfolio. 

Mr. HALL. Now assuming, for instance, you had a person who 
was out attempting to collect a debt. That collector can only go so 
far without getting the approval of the Department; is that not cor- 
rect, or the agency to whom that money is owed? 

Mr. WRIGHT. Yes, sir. Normally when contracts are established 
between a collection agency and whether it be anybody in the pri- 
vate sector or, in this case, the Federal Government, you would es- 
tablish a collection procedure beforehand. 

Mr. HALL. With reference to that procedure, do you feel that a 
collector should have the right to compromise or settle a claim 
without getting the permission of the agency or the department? 

Mr. WRIGHT. Mr. Chairman, the Federal Claims Collection Act 
requires agencies to retain ultimate responsibility for the collection 
of their debts, including the compromise of claims. This require- 
ment would not be changed in any way by H.R. 4614. 

Mr. HALL. DO you believe that you are going to get many people 
interested in this type work if they do not have the right to settle 
these claims without having to go get someone of higher authority 
to permit it? 

Mr. WRIGHT. Our limited experience with contracting for collec- 
tion services indicates there is sufficient interest in collecting Gov- 
ernment accounts among private collection firms, even though 
these firms would not be given the authority to settle claims. 

Mr. HALL. With reference to the Veterans' Administration let me 
ask one question that came up in a hearing that we had in Nash- 
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ville a few months ago. The question came up there with reference 
to collection of loans owing to the Veterans Administration. 

My suggestion at that time was that in-house counsel who write 
letters to these people really do not always get the best results. For 
instance, a letter from a lawyer with the Veterans Administration 
or a letter from a lawyer with the SBA to an individual or a corpo- 
ration or an entity stating that they are indebted to this agency in 
whatever sum maybe will get some results, but not too many. 

My suggestion was that after a series of one or two letters that 
are written, if no results come forth, then turn that collection 
matter over to the U.S. attorney's office with instructions that they 
follow up with this. We were told at that time that any indebt- 
edness in the amount of $600 or under is not pursued. They just 
write it off. And that accounts for literally millions of dollars that 
has been written off as uncollectable, merely because the letters 
that go out from the house attorneys are of really little effect. 

I understood that they were going to attempt that, going to the 
U.S. attorney's office after these initial letters with no results from 
house counsel. Do you know anything about that procedure and 
whether or not it has worked or is working at this time? 

Mr. PRESSLY. Mr. Chairman, you are absolutely correct in stating 
that the under $600 issue resulted in a large number of suspended 
files, a large amount of money that was just left turning on the 
computers with no action. That is one reason the VA has such a 
large number of overpayments. 

The VA now has authority to litigate, with its attorneys, delin- 
quent debts $1,200 and below, with Justice doing the $1,200 and 
above. As far as letter writing, there is some success with VA dis- 
trict counsels writing letters. With cases $1,200 and above, the U.S. 
attorneys, from what I understand, write appropriate letters. Also, 
they do actively pursue the $1,200 and above cases. However, as 
you understand, the U.S. attorneys do have an order of priority 
and debt collection certainly does not rank at the top, nor does it 
rank at the bottom. It depends, I am sure, on the workload in each 
office. 

Mr. HALL. Well, has there been a policy or is there a policy now 
in any of the departments representied by you gentlemen where a 
sum of $600 or less is just written off and no effort is made to col- 
lect it? 

Mr. PRESSLY. Mr. Chairman, as far as VA is concerned, we do not 
administratively write off cases unless you are talking about $20 or 
below. 

Mr. STEINBERG. Mr. Chairman, there is a difference between 
writing off and making no attempt to collect it. Some of these pro- 
visions that we are seeking, such as the authority to offset the 
salary of a Federal employee, which is included in S. 1249, will 
help us to collect those debts under $600 because they are relative- 
ly easy to get and very inexpensive to get. 

I might also add that another part of the President's debt collec- 
tion program involves making sure that the debts do not build up 
again, and within the VA, for instance, we have a number of initia- 
tives under way to do just that. 

For instance, on the VA housing loans the banks are now in- 
structed that they cannot just automatically grant the VA guaran- 
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tee without checking back to the VA to determine whether or not 
the applicant is in debt to the VA under VA education loans. We 
have more frequent reporting from the educational institutions 
that the student indeed is in school and is therefore entitled to the 
loan or to the grant. 

Mr. HALL. Thank you very much. The gentleman from Kentucky, 
Mr. Mazzoli, is recognized. 

Mr. MAZZOLL Thank you very much, Mr. Chairman. I am new to 
this subject matter and I commend the Chairman for having these 
hearings and the administration for trying to collect the money 
that the taxpayers are owed, which is what it essentially amounts 
to. 

I think the Chairman was asking a question a few moments ago 
about this new procedure and changes. Is there any track record? 
Can we show that we have been collecting money now, that the 
debts that were owed are now being brought up to date? People are 
becoming a little more alert to that? 

Haven we seen any success out of this effort? 
Mr. WRIGHT. You can see it. Congressman, right now in terms of 

the increased collections that we are getting with the agencies, but 
the numbers are really not going to be in until we get toward the 
end of this fiscal year. 

Mr. MAZZOLL It would be toward the end of the summer or fall 
when you might have some? 

Mr. WRIGHT. Yes. You do have 24 agencies right now that do 
have improved collection processes in place. Again, one of the prob- 
lems that we have had, as the chairman so rightly mentioned, is 
the information systems that we have are just terrible compared to 
those that exist in the private sector. 

The only explanation that I can give from the executive branch 
is that over the years there has just never been any pressure to go 
ahead and collect Federal debts. 

Mr. MAZZOU. You anticipated my question. Looking over your 
predecessor administrations, have they all just been sort of noncha- 
lant about this, or have they tried and given up because of some 
outside pressure? What do you believe, having studied what hap- 
pened in earlier administrations? 

Mr. WRIGHT. The only thing that I can say is if you get into the 
collection of some of these debts you also get into politics to a cer- 
tain extent. You also are going against tradition where you are col- 
lecting debts where the Federal Government has not in the past. 
You are putting a discipline on the Cabinet departments that has 
not existed before. You are asking for information to be collected 
that has not ever been submitted to 0MB before. 

In other words, you are trying to break a trend and manage the 
Federal Government better and this just has not been done. 

Mr. MAZZOLL Let me ask you, do you fmd in the people, both ca- 
reerists as well as appointees, in this administration, that you are 
finding a better receptivity to this, or are you finding the same 
kind of institutional problems that the previous administrations 
would have found? 

Mr. WRIGHT. NO, sir. I do not believe that we will have any prob- 
lem at all in getting a response from the career civil servant or 
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from the agencies of improved debt collection systems. There 
simply has not been a priority placed on it before. 

Mr. MAZZOLI. SO you are dealing with pretty tractable people in 
all the various levels of government now? 

Mr. WRIGHT. We are finding a good response to this effort. I do 
not mean to say that we have the systems in place or that we have 
the talent in place in order to be able to effectively manage these 
portfolios. We do not, sir, and that is one of the efforts. 

What we are finding is an understanding that these numbers are 
serious and we are finding a priority that they must be collected. 

Mr. MAZZOU. The chairman asked some questions earlier on con- 
tracting out. I have not read all the previous material but I assume 
there is a question of whether you do it in-house or give it to pri- 
vate collectors. Can you give me some idea of where you stand on 
that or what your thinking is on that or what the administration 
position, if any, on that is? 

Mr. WRIGHT. Well, the administration position is that once you 
have gone through your first stages of the collection process, as you 
get into the more seriously delinquent accounts you probably 
should contract out just like any other private lending institution 
or bank does. 

At that stage you really need professionals, who make this their 
full-time business and who have the tools to be able to effectively 
collect the seriously delinquent debts. There has been a test that 
has been run by the Department of Ekiucation and they contracted 
out on a test basis, I believe last year, to two collection agencies, 
found out that they were effective and put out $1 billion worth of 
paper, I believe, in February of this year to two collection agencies 
and we are tracking them now. 

Mr. MAZZOLI. $1 billion? 
Mr. WRIGHT. Yes, sir. We are getting about $1 million a week in 

payments on that portfolio. 
Mr. MAZZOU. YOU are getting about how much? 
Mr. WRIGHT. $1 million a week. 
Mr. MAZZOLI. My God, $1 billion? What would you conceive to be 

the total? I came in late this morning. Did you testify about the 
number of dollars that are sitting out? 

Mr. WRIGHT. Yes, sir. Now we have $239 billion in total receiv- 
ables. Of that, $33.5 billion is delinquent. Of the $33.5 billion, 
around half of it is over 6 months delinquent. Now if that is your 
traditional consumer commercial paper, once you are 6 months de- 
linquent you have a very high percentage of writeoff. 

Mr. MAZZOU. Just a second now. You say $239 billion was owed 
as of September 30, 1981, and how much of that is 6 months over- 
due? 

Mr. WRIGHT. There would be about $15 billion. 
Mr. MAZZOLI. About $15 billion, and when you use the 6-month 

period you are saying that at that point in-house methods and the 
usual routine of trying to follow up has probably been ineffective? 
Is that the idea? 

Mr. WRIGHT. Yes, sir. 
Mr. MAZZOLI. That is the cutoff date that you use to decide that 

it is now delinquent and you may need some special effort for col- 
lection. 
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Mr. WRIGHT. Depending upon the portfolio, but yes, that is the 
idea. 

Mr. MAZZOLI. What do you mean by "portfolio"? What does that 
mean? 

Mr. WRIGHT. I am sorry. That is the receivables that are owed to 
' the lending institution. 
I Mr. MAZZOLI. SO you are saying that it depends on the nature of 

the debt. When you say the portfolio, the cutoff date varies depend- 
i ing on certain kinds of debt. Less than 6 or 7 months might be ap- 
I plicable for other kinds of debt, is that correct? 
j Mr. WRIGHT. Yes, sir. 

Mr. MAZZOLI. So depending upon the agency you are working 
with, you would have to tailor your approach. 

Quickly, does the bill that we have before us have the flexibility 
that you are looking for woven into it? 

Mr. WRIGHT. The bill that you have before you has most of it. 
There is some other legislation that has already been passed in the 
Senate and is in other bills in the House, for example. 

Mr. MAZZOU. Which would be melded together and would give 
you the kind of total package that you have to have? 

Mr. WRIGHT. Yes. There are four different House bills that would 
match the Senate bill. 

Mr. MAZZOLI. Well, my time has expired and I yield it back, but 
let me just say that as I go through my district and have town hall 
meetings, I think if there is any one thing that incenses people and 
just drives them strictly up the wall it is a government that has 
billions of dollars owed to it and seems to have a cavalier attitude 
about collecting that money, and on the other hand a government 
which, depending on the various agencies who look at it, will come 
down pretty hard on the neck of a decent, taxpaying, honest, patri- 
otic American citizen. 

You see, on the one hand they do not worry about billions of dol- 
lars. On the other hand, they come down on you if you owe them 5 
cents. I think you are on the right track and I think that certainly 
Congress would be disposed to giving your administration and any 
successor administrations an opportunity to be able to collect 
money which the taxpayers are owed. 

I mean, if there is some validity in lending money to students, 
and there is some question, but if there is, then certainly the stu- 
dents ought to pay it back. If there is some validity in letting 
money go out to doctors to become doctors and so forth because 
there is a public gain in that, then those people ought to pay the 
money back. It is like any other debt. 

I think that the disposition of Congress would be to try to help 
you in this. Thank you, Mr. Chairman. 

Mr. HALL. Thank you, Mr. Mazzoli. Mr. Moorhead of California. 
Mr. MOORHEAD. Of this somewhere between $16 and $33 billion 

that is delinquent, what percentage of it is really collectable or 
how much has gone so long that you have no contact and it may 
never be collectable at all? 

Mr. WRIGHT. Congressman, unfortunately, of the $33.5 billion 
that was delinquent at the end of last September, we do not have 
an aging on it, so it is our estimate that you have got around half 
that is 6 months or more. If that is so and if that half fits the tradi- 

99-306   0-83 
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tional performance of a portfolio in the private sector, very little 
will be collectable. But we do not know yet. 

Mr. MooRHEAD. Isn't one of the big problems that you are having 
in collection of the debt that the Republic has got the feeling in 
many areas that the Government does not really care and is not 
going to use any effort to collect it, so that they give the money to 
the person that is crying out for it the most and the Government is 
the lowest on the ladder and actually does not get the money? 

Mr. WRIGHT. Congressman, I could not agree with you more. I be- 
lieve that there is a perception out there that once you sign a con- 
tract on a loan with the Federal Government you do not have the 
same responsibility to pay it back like you would a private lending 
institution. That perception, I am sure, is causing many of the 
problems that we have had, along with the fact that we have not 
followed up on it. 

The lender who was there first to say to whoever the debtor is 
that you owe me the money and should pay it back is normally the 
one who gets paid. I believe what we will find is that when this is 
contracted out to collection agencies that in some ways the quality 
of these portfolios will be better than we thought they were simply 
because of the fact that no one had ever asked the debtors to repay. 

I think it is going to be a very interesting exercise that could 
probably be one of the best efforts that we have had between the 
Congress and the administration in a long time in terms of going 
after the past-due debts. 

Mr. MooRHEAD. I think that rather than bringing in a lot of 
what is due now that you are going to stop people in the future 
from allowing themselves to become delinquent if they realize that 
there is going to be a firm policy that the Government is going to 
go after their money. 

Mr. WRIGHT. And also hearings like we are having today are ex- 
tremely helpful because these have not been held in the past and 
there has not been an interest on the Congress side or the adminis- 
tration's side of showing that we are going to be serious about this. 

Mr. MooRHEAD. What I would be interested in, though, you said 
a while ago, the politics would influence the collection of a just 
debt. Can you give us an example or two of where politics would be 
involved in a thing like that? 

Mr. WRIGHT. Sure, I would be happy to. I will give you just one 
that I was personally involved with. "That is, the loan portfolio of 
the Economic Development Administration has a 40 percent delin- 
quency rate. For a commercial portfolio that is probably one of the 
worst I have ever seen. 

When we were initiating fairly tough collection procedures for 
both direct loans and the loan guarantee programs I was receiving 
calls all the time explaining to me that part of the responsibilities 
of EDA was not to go on ahead and collect on the debts that were 
outstanding to the Federal Government but to allow them to con- 
tinue to roll over in order to protect jobs. 

Well, if that is so, my answer was well, then, let us just go on 
ahead and provide that through a jobs plan, but do not hide it with 
a company loan. So we were getting pressures all the time not to 
collect debts. 
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Mr. MooRHEAD. Another area that I was interested in, and I 
think you alluded to earlier, how many of these obligations fit a 
category where people are just delaying the payment in order to 
take advantage of low interest rates and making a profit off of the 
fact that they can have that money out at much higher rates and 
benefit by the delay? 

Mr. WRIGHT. I certainly believe that exists, Mr. Moorhead. I 
really do. As long as you are not, as a debtor, getting any pressure 
from the lender to repay the debt, I would imagine that that is oc- 
curring all over the country. That is why section 4 of H.R. 4614 is 
so important. By enabling agencies to charge prevailing interest 
rates, as well as assess penalties and administrative charges on de- 
linquent debts, we would eliminate any financial incentive a debtor 
would have to delay a payment of his or her debts. 

Mr. MOORHEAD. I know in some instances 1 have been told on the 
student loans by people that they borrowed the money and they did 
not really need it. They put it in the bank at 15-percent interest 
and they just held on to it as long as they possibly could because 
they are making money every month to keep. 

In your testimony you indicate that there is some question about 
the GAO reversal of the authority to collect debt by Federal agen- 
cies. What are these questions? 

Mr. WRIGHT. The Justice Department and the GAO had reversed 
an earlier interpretation of the Federal Claims Collection Act to 
permit Federal agencies to contract for debt collection services. 
This was done April 13 of last year. 

So, therefore, we felt that it was important to come up and get 
legislation in order to clarify an agency's authority and give us the 
flexibility to allow the agencies to use outside contractors. 

Mr. MOORHEAD. Do you believe that the Fair Credit Reporting 
Act provides sufficient privacy protection for Federal records, re- 
cords held by the credit reporting agencies? 

Mr. WRIGHT. Yes, sir, I do. 
Mr. MOORHEAD. Do we have to make such agencies subject to the 

Privacy Act? 
Mr. WRIGHT. Under H.R. 4614, private collection agencies doing 

collection work for the Government would be subject to the Privacy 
Act. This will insure that a debtor's rights are fully protected. I 
might also add that private collection agencies are also regulated 
by the Fair Debt Collection Practicies Act. 

Mr. MOORHEAD. One thing I know some people might be con- 
cerned about is there are all kinds of collection agencies and there 
are all kinds of methods that are used to collect. If a contract debt 
collectors violates the law, what liabilities would the United States 
have through such an agency relationship? 

Mr. WRIGHT. I believe we are liable for the action of any collec- 
tion agency that is acting in our behalf I know that is the way it is 
in the private sector. I would assume that it would be the exact 
same way with handling Federal debt, because we are the ones 
that are contracting for this to be handled by an outside source. 

I will say that the—I do not know what the word for it is, but 
that community of collection agencies that handle themselves, I be- 
lieve police themselves pretty darn well. They are very aware of 
the bad publicity that they received about 10 years ago. I was ban- 
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dling contracts with collection agencies in my prior life over at Ci- 
ticorp and we had very few problems. 

Mr. MooRHEAD. Well, thank you very much. 
Mr. WRIGHT. Certainly. 
Mr. HALL. The gentleman from Ohio, Mr. Kindness, is recog- 

nized. 
Mr. KINDNESS. Thank you, Mr. Chairman. Thank you, Mr. 

Wright. I am trying to test my memory a little bit. It seems to me 
that a year ago we were told that the debt owed to the Federal 
Government was in the neighborhood of $225 or $226 billion as of a 
preceding date, and I do not remember what the date was. Accord- 
ing to your testimony, it would appear to be somewhere in between 
the ends of the fiscal years 1979 and 1980. 

But at that point the delinquent debt was said to be in the range 
of $25 billion. This was at the time we were dealing with the legis- 
lation to which you referred, which passed in April, to allow the 
collection services to be available for them. 

Do you have any knowledge of these other studies that came up 
with figures that I have referred to, approximately? 

Mr. WRIGHT. I have seen many of the studies. Congressman. I 
have got a table that shows the amount of receivables and the de- 
linquencies and, if I may just pick a couple of points off of this just 
for reference, in 1974, which I think is kind of interesting, the total 
receivables owed to the Federal Government was $78 billion. 

At the end of 1981 it was $239 billion. 
Mr. HALL. Would the gentleman yield for a moment? Is that in- 

formation that you might place in this record? 
Mr. WRIGHT. You bet. I would be happy to. 
Mr. HALL. Without objection, it will be made part of the record. 
[The information referred to follows:] 

Total receivables: Bitlimu 
1974  $78 
1975  90 
1976  108 
1977  117 
1978  140 
1979  175 
1980  202 
1981  239 
1982  282 
1983  333 
1984  390 

Delinquencies: 
1979  25.3 
1980  27.7 
1981  33.5 
1982  37.5 
1983  42.2 
1984  48.0 

Mr. WRIGHT. We projected in 1984 it will be $390 billion. 
Now the numbers you may be referring to were the 1979 num- 

bers, in which there was $175 billion outstanding, with a $25 bil- 
lion delinquency. In 1980 there was $202 billion outstanding, with a 
$27.7 billion delinquency. And then in 1981 were the numbers I re- 
ferred to earlier—$239 billion outstanding with the $33.5 billion de- 
linquent. 

Mr. KINDNESS. And the source of those figures would be what? 
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Mr. WRIGHT. These are the numbers the Office of Management 
and Budget has picked up from each one of the agencies. 

Mr. KINDNESS. And the manner of reporting that by the agen- 
cies, could you describe that for the record, please? Is that by spe- 
cial inquiry? 

Mr. STEINBERG. When we started the debt collection project in 
1979 these numbers were not routinely gathered, so the numbers in 
1979 and prior were gathered as part of the project. 

One of the things that we determined needed to be done as part 
of this debt collection project was collection of numbers. One of the 
first steps was to work with the Treasury Department to install a 
requirement that the agencies provide on a quarterly basis infor- 
mation concerning total receivables, aging of receivables, amount 
of writeoffs estimated, allowances for uncollectible debts and so 
forth. 

This system started September 30, 1981. 
Mr. KINDNESS. Does that system involve the breakdown of the 

debts owed by any categories? 
Mr. STEINBERG. Right, within each agency. It is by the programs 

that that agency runs that would generate receivables. 
Mr. KINDNESS. Are they separate? Well, by program, perhaps by 

definition this would occur, but are State and local government 
debts to the Federal Government separately identified? 

Mr. STEINBERG. The kinds of debts of state and local governments 
are from audit findings, and they are broken out in those agencies 
that have grant programs. 

Mr. KINDNESS. And it would appear that this legislation would 
apply to State and local government as well as to other persons, 
whether corporations or individuals? 

Mr. STEINBERG. The interest and penalty provisions of H.R. 4614 
do not amend or overturn section 203 of the Intergovernmental Co- 
operation Act, which provides that States shall not be held ac- 
countable for interest earned on grant-in-aid funds pending their 
disbursement. 

Mr. KINDNESS. IS there an awareness at 0MB of the case pending 
now before the Supreme Court relating to this problem of debt 
owed by State and local governments? I do not have great familiar- 
ity with that case, but if there is anything related to that case that 
you would like to have in the record, I would invite you to com- 
ment this morning. 

Mr. STEINBERG. OK. We are aware of it as part of our work with 
the Inspector General and in regard to audit followup. It is my un- 
derstanding that the outcome of that case will have no direct bear- 
ing on the provisions of the proposed legislation. 

Mr. KINDNESS. Thank you, Mr. Chairman. I yield back. 
Mr. HALL. I would like to ask a followup on one question that I 

mentioned earlier. With reference to the Export-Import Bank and 
the eight corporations, it was stated that substantial indebtedness 
is due by those corporations. 

Mr. WRIGHT. Mr. Chairman, the Export-Import Bank at the end 
of September of last year, had $16.2 billion total receivables and 
they listed $542 million as delinquencies. Now I would imagine 
that that would be substantially more than those eight corpora- 
tions. 
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Mr. HALL. YOU will get that information and make it a part of 
the record as to which of these corporations are delinquent and the 
amounts owing and the aging of those accounts? 

Mr. WRIGHT. Yes, sir. 
[The requested information follows:] 
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Mr. HALL. HOW much of this debt, this $200 billion that is owing, 
is secured by a mortgage or a deed of trust or some type of instru- 
ment? 

Mr. WRIGHT. We do not have that information, Mr. Chairman. 
Mr. HALL. IS it available? 
Mr. WRIGHT. It will be available, I would imagine, in some agen- 

cies and not in others. This is one of the problems we have had emd 
we will be obtaining this information toward the end of this year. 

Mr. HALL. Well, I know a student loan would not be a secured 
debt. It is an open note, more or less. But I would assume that any 
farm loan or certain types of VA loans would be secured. Am I not 
correct? 

Mr. WRIGHT. I would imagine that a good percentage of them 
would be, Mr. Chairman. I just do not know what that percentage 
is. 

Mr. HALL. Well, did you have something to say, sir? 
Mr. STEINBERG. Well, I was going to say that on student loans, 

while they are not secured, in some of the programs there is cosign- 
ing that is required, and on the farm loans and loans like that, 
while there is collateral there is a question of the value of the col- 
lateral, which is a deeper level of complexity on which the agencies 
have not been getting the information. 

Mr. HALL. It appears to me that if you have a delinquency—and 
I am just looking at it now from the standpoint of a businessman 
or how a banker would operate—if there is a note owing and over- 
due that he would call in the person owing that money and say pay 
up or I am going to foreclose and possibly take a deficiency judg- 
ment against that person. 

Does the Government ever operate like prudent business people 
operate? 

Mr. WRIGHT. Occasionally you will find that happening, but that 
is not the rule, Mr. Chairman. 

Mr. HALL. Well, that is a sad commentary, then, isn't it? 
Mr. WRIGHT. It sure is. 
Mr. HALL. DO you think that H.R. 4614 might make the Federal 

Government a little bit better, more prudent operator of its busi- 
ness? 

Mr. WRIGHT. Yes, sir, absolutely. I think it is definitely a step in 
the right direction. 

Mr. HALL. Well, I hope so. 
Thank you. Thank you very much. 
Mr. KINDNESS. Mr. Chairman, might I just ask one other ques- 

tion? In response to an earlier question it was said that if a con- 
tract debt collector were to violate a law that the United States 
might have liability on an agency theory. 

Just to clarify the record on that point, is it your contention, Mr. 
Wright, that the United States would be waiving sovereign immu- 
nity by anything in this legislation? 

Mr. WRIGHT. I do not believe so, no. 
Mr. KINDNESS. SO that if the United States were to have liability 

for the acts of a debt collector acting as a contractor for the Feder- 
al Government, it would be on the theory that it is outside of this 
legislation? 

Mr. WRIGHT. Yes, sir. 
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Mr. KINDNESS. Thank you, Mr. Chairman. 
Mr. HALL. Why could not the Government enter into a hold 

harmless agreement, in that contractual relationship with the col- 
lector and waive that and get out of that position? 

Mr. WRIGHT. It definitely could do that, Mr. Chairman. 
Mr. HALL. Thank you very much. We appreciate you gentlemen's 

testimony. 
Mr. WRIGHT. By the way, Mr. Chairman, would you want to add 

to the record the listing between 1979 and 1981 of the debts and 
delinquencies and writeoffs by agency? 

Mr. HALL. Yes, I would like to have that made a part of the 
record. 

[The information referred to follows:] 



46 

u as 

^r>*- '*oo»- *-CTio mfOlcNf^ 
*- CO •- r«i ko     in 

0) •- 
0) 00 

-< o> 
o — 
c 
«l 
3 
tr 
c 

•H m 
iH r- 

&t 

iAso«»o>»—r-in\0"*m»—inrooo^*—CO      *—(NOD      r-o 
«)<N»-o\»-o\D     --(M     •-co     in m     r*«- 

moo^<vu>co^>-incorsoou-toiin<ntr)  i    i  *N   I oir-lo 
inr-«—^mr^o^«-u>      ^Mr^o      o^ r^      in a\\i 
ro»-c>i(M»-ooo tN      mm      M r-      oo 

4IO em 

iil 

2 

ja oo 

22 

to r> 

o<«^rnrsi\omoor^oooomr^*—oo\coro<7«r-cDcor4vo 
vf*>{y»covooor-Oinr-nao*tnornooco^<Nr*vr*oo 
infncDfMCor-r*<N»-»—      •—o^otN »- in      t^^ 

inr^^in^j'dmmoofMin^vD\oa^*-oxr* »©»—oo 
oo*Ninr^«>a»fn»-     «>     in^inr^*-     ^l   loo     .-^ 

O ot 

•-       CN f>i       *- f>i 

«>^no^r^^r^^Dr^lnaJ^Dm•-r-a>ooo^lno^ooma^oh» 
o\»nno(T>'Vinior-fMr-oomtno<y*corMf>io*fM<Nr^v£>( 
ooo»inaocNa^«-(Nin      t-^roM^*      oo*-      ^mor^p 

o «-- T n tf\ 

Vfna*'9'^D^oa^o'^'-^^o^f*lrn^Dlno^o o^-oiin 
^*—pOfNt^p^mtcP-rjoot-oovotx**—o^^ ro\oo%t— 
Ciio\o**vocDr**cM»—\o     cNr^^«—in     voi   ir'0\p*ov 

00 10      n n m *- in \o CN 
oi.- t- 

I r* (Tk p* ov 

r- C4 fo 

u 
3 

3  kJ  0) 
O 0)  c 

c 
o 

•a oi 
o • 

01   0)   0} 

O   S> 

u 
o 

i- 

_ Qj ui Q *j ta jn n n Q> Q cu< u m *~* la < K x; 
T3CxDc3io*JuiJi-<xcnu<a'0;aicn<4) 
icuxzM>-}i-]uititiiiCuuiHzoci:u]3>o 

u 
c 
o 
u 

a 
0. 



47 

Mr. HALL. Next we are honored to have with us the Honorable 
Jim Jeffords, Member of C!ongress. 

Congressman Jeffords, we would be happy to hear from you at 
this time. I apologize for keeping you waiting, but we did not want 
to break into this testimony. 

TESTIMONY OF HON. JAMES M. JEFFORDS, MEMBER OF 
CONGRESS FROM VERMONT 

Mr. JEFFORDS. I think that was a wise move. I think it was very 
excellent testimony. 

Mr. HALL. YOU may proceed, sir. 
Mr. JEFFORDS. I think it highlighted the problems that the Gov- 

ernment has had with respect to not running itself like a business 
and I would like to make some comments on that. 

Some time ago I introduced H.R. 2543, and the bill which you 
have under discussion was pretty much included in that overall 
comprehensive approach. Title II of my bill relative to the Depart- 
ment of EJducation, has been enacted administratively and action 
has been taken by Congress to adopt other parts of my bill. 

As has been pointed out, there is an astounding amount of out- 
standing debt for which really no collection action has been taken. 
The figure was already given to you that about $239 billion is 
owed, of which over $33 billion is delinquent or in default at agen- 
cies. About two-thirds of that is in unpaid taxes and about $9 bil- 
lion is overdue loans and other debts and another $8 billion is in 
some form of rescheduled status because of borrowers' inability to 
pay. 

It is important to point out as far as the collectability of these 
debts is concerned, that it is very difficult to look upon these debts 
as being about the same as those incurred by ordinary businesses 
because the Government makes no attempt to collect so much of it. 

An indication of how much might be collected is provided by a 
1979 GAO report, which indicates you could probably collect about 
a third of the outstanding delinquency by taking tax refunds that 
are owed the Federal Government, and you would get about $5.5 
billion a year. Over 2 years you would collect about $11 billion of 
the $33 billion. An ordinary business would certainly not give 
money back to people that are in default on what they owe it. The 
Government does. 

Tax refunds, of course, are not under your jurisdiction, but it is 
another area where I have been pushing for changes. But this bill 
does affect it to some extent by lifting the statute of limitations 
with respect to that kind of an offset. I think that is an important 
step, because the Government has been so slack in its collection of 
debts. 

In 1979 we wrote off $1.5 billion as uncollectable bad debts and, 
as I pointed out earlier, the biggest problem here has been Grovern- 
ment indifference. I believe the Congress is making some headway, 
though, on this front. 

The Senate Government Affairs Committee has reported out S. 
1249 and the House has passed H.R. 2811. H.R. 2811 provides one 
very useful tool in the battle for effective collection of Federal 
debts. The referral of the names of delinquent debtors to credit bu- 
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reaus is extremely cost effective and it will insure that those who 
consider reneging on their commitments to the United States know 
that they run the risk of being denied credit cards and loans. This 
has been an effective tool in New Jersey. 

More recently, the House has adopted H.R. 4613, which requires 
the Federal departments and agencies to get the taxpayer identifi- 
cation numbers from applicants for credit under certain Federal 
loan programs. I think this is a step forward. 

The bill we are discussing today has additional important pieces 
of sound debt collection policy. It provides incentives with respect 
to people in default to make sure that they are not better off by 
not paying what they owe the Government and repaying other 
debts or borrowing money, as has been pointed out. It does this by 
increasing the interest rates on defaulted loans. 

Also, of course, there are some provisions in here with respect to 
permitting service of legal process for debt collection in accordance 
with the Federal Rules of Civil Procedure. 

So, overall I think, having worked in this area for some years 
now, this is an important link in trying to get our outstanding 
debts under control and I would certainly urge the committee to 
pass it. 

I would ask that my whole statement be made part of the record. 
Mr. HALL. It will be made a part of the record. 
[The prepared statement of Mr. Jeffords follows:] 



TESTIMONY OF JAMES M. JEFFORDS 

OM H.R. 4614 

BEFORE  THE  JUDICIARY SDBCGHMITTEE   ON  AEHINISTRATIVE  LAN 

JDNE  10,   19*2 

Mr. Chairaan, Members of the Subconmlttee, I appreciate being 

given the opportunity to appear here before you today. I have 

come to speak on behalf of H.R. 4614, the 'Debt Oollection Act of 

1981". 

Improved federal government debt collection is an issue that I 

have been interested in for a long time. Consideration of this 

legislation before us today could not be more timely, for it is 

an Important piece of a debt collection package which can help us 

bring the record projected deficits for this year and next down 

to acceptable levels. 

The magnitude of the federal government's outstanding debt 

problem is astounding. Of the $218 billion owed to Dncle Sam, 

$33 billion is delinquent or in default at agencies and 

departments across the full breadth of the government. This 

figure comprises more than $20 billion in unpaid taxes and at 

least $9 billion in overdue loans and other debts. Another $8 

billion is in some form of rescheduled status because of 

borrowers' inability to pay.  Over $1 billion in bad debts are 
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being written off each year, and it is estimated that an 

additional $8 billion will be written off over the next several 

years. 

In fiscal year 1979, the delinquency rate in five of the ten 

leading federal lending agencies ranged from 60 percent to an 

astonishing 97 percent. For example, at the end of fiscal 79, 

$1.4 billion in receivables was delinquent at the Department of 

Agriculture, $2.2 billion at the Department of Education, and 

$1.9 billion at the Department of Health and Human Services. 

In fiscal '79, the federal government wrote off SI.5 billion as 

uncollectible bad debts. The cost to the American taxpayer of 

carrying defaulted debt is staggering — roughly $3 billion 

annually. Dnless Congress acts expeditiously to end this debt 

forgiveness spree, uncollectlbles stand to grow by leaps and 

bounds with larger federal budgets. 

Perhaps the most critical aspect of this mounting debt problem is 

government indifference. Loan program directors have been the 

last of the big-time spenders, almost solely concerned with 

lobbying for increased appropriations and disbursing money, and 

assigning a very low priority to repayment enforcement. As 

former Comptroller General Elmer Staats has said, agency heads 

have been operating on the principle that "It's more fun to give 

money away than to take it back.' 
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Public awareness of waste, fraud and abuse in Washington is 

growing, and we will be held accountable if corrective measures 

are not put into place. Candidate Ronald Reagan made this issue 

a familiar one on the campaign trail. The General Accounting 

Office (GAO) has released a spate of reports over the years 

categorizing the vast numbers of ways the government has been 

squandering taxpayer money. And certainly waste and the need for 

improved administration of programs has been focused on as part 

of the revolutionary changes we have seen in the budget process 

recently. With worthwhile social programs cut back sharply and 

with more spending curtailments in the offing. Members have been 

asking themselves, and rightly so, if waste shouldn't be 

eliminated before the well-whetted budget ax cuts too deeply in 

programs for the needy. 

I believe the Congress Is making headway on this front. The 

Senate Governmental Affairs Committee has reported S. 1249. The 

Bouse passed H.R. 2811 on May IB, 1981. This legislation 

provides one very useful tool in the battle for efficacious 

federal collection of outstanding debts. Referral of the names 

of delinquent debtors to credit bureaus is extremely cost 

effective. It will ensure that those who consider reneging on 

their commitments to the United States know that they run the 

risk of being denied credit cards and loans. In New Jersey, 

where the condition of all student loans is made known to credit 

bureaus, student defaults have been relatively low. 



More recently, the House has also adopted H.R. 4613, which 

requires federal departments and agencies to get taxpayer 

identification numbers from applicants Cor credit under certain 

federal loan programs. It allows the Internal Revenue Service 

(IRS) to disclose to other federal agencies whether a federal 

loan applicant has a delinquent tax account. Finally, it would 

permit the IRS to disclose mailing addresses of taxpayers to 

agents, as well as the officers and employees, of federal 

agencies for use in tracking down taxpayers who owe Oncle Sam 

money. 

The bill we are discussing today, B.R. 4614, would put in place 

several additional important pieces of a sound debt collection 

package. Some of the debts owed the government, especially those 

arising from overpayments of benefits or of pay and allowances, 

do not accrue interest. Accordingly, debtors are likely to first 

pay off any other financial obligations they may have. Moreover, 

In some federal programs, favorable interest rates are prescribed 

by law or established administratively. These rates are below 

the Treasury's cost of borrowing, and continue even after the 

debt becomes delinquent. There is no good reason why individuals 

who renege on their commitments to Dncle Sam should continue to 

reap the benefits of below-market rates. 

We made some progress in this area in the 1981 tax cut bill. 

This legislation included a provision which increases the rate of 

interest charged on tax underpayments to 100% of the prime rate. 
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with annual adjustments. H.R. 4614 provides additional 

incentives to government debtors to keep their payments current 

by requiring agency heads to charge a minimum annual rate of 

interest on outstanding debts equal to the average investment 

rate for the Treasury tax and loan accounts for the twelve months 

ending with September each year, rounded to the nearest whole 

percent. Quarterly revisions of the rate are authorized under 

the bill when the average investment rate for the twelve months 

ending each calendar quarter, rounded to the nearest whole 

percent, is 200 basis points more or less than the existing 

published rate. In addition, agencies would be mandated to 

assess charges to cover the costs of handling delinquent claims, 

and would be required to levy penalty charges. The penalty 

charge could not exceed six percent per annum, and would apply to 

debts that are more than three months past due. 

H.R. 4614 also includes officers or employees of federal agencies 

who are designated to collect or compromise federal claims in the 

enumeration of 'protected* persons in 18 USC, Section 1114. 

Thus, the murder of these individuals would be a federal 

offense. Under the bill, the statute of limitations for actions 

for money damages brought by the U.S. (generally six years) would 

not a^ply to debt collection by administrative offset. 

Finally, the measure would: amend the Federal Claims Collection 

Act of 1966 to permit service of legal process for the purposes 

of debt collection to be carried out in accordance with the 
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Federal Rules of Civil Procedure by certified or registered mail; 

and provide that federal agencies may contract with private 

collection firms for the purpose of collecting federal claims. 

Several additional steps should be taken by the Congress to 

improve debt collection. The Post Office and Civil Service 

Committee will be tackling a salary offset or garnishment bill. 

I would like to turn briefly to my own bill, H.R. 2543, the "Debt 

Collection Improvement Act of 1981". Although this legislation 

has much in common with the other measures I have heretofore 

mentioned, including H.R. 4614, it provides a collection 

procedure which other measures sidestep, and this procedure could 

prove to be the most effective of all debt collection tools. In 

short, the "Debt Collection Improvement Act" would permit the 

referral of defaulted federal loans to the IRS for offsetting 

against tax refunds, as a last resort collection effort. 

While I realize this particular issue does not come under the 

jurisdiction of the Judiciary Committee, I think it is worth 

mentioning. It is a controversial concept. The IRS has 

traditionally opposed it as a distraction from its mission of 

sound tax administration. The Ways and Means Committee has 

opposed it on the grounds that it might adversely affect 

compliance among taxpayers, and that it would require additional 

IRS funding at a time when all federal agencies are being 

required to cut back operations as part of the overall effort to 
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reduce federal spending. The principal point is that the 

additional revenues that would accrue to the Treasury as a result 

of offset collection would more than pay for these new staff 

positions.  This was the conclusion of a 1979 GAO Report. 

I closing, Mr. Chairman, I want to commend the Subcommittee for 

taking up this important bill. I hope it will be reported out by 

both the Subcommittee and then the full Committee in a timely 

fashion. 

Thank you very much, Mr. Chairman, Members of the Subcommittee. 

Mr. HALL. We appreciate your very cogent and instructive testi- 
mony and the work that you have done in this field. 

Mr. KINDNESS. Thank you, Mr. Chairman. Thank you, Mr. Jef- 
fords. We indeed do appreciate your interest in this area and your 
work in this area. 

One of the provisions of H.R. 4614 which is noted in your testi- 
mony and your statement is the provision that would include offi- 
cers or employees of Federal agencies designated to collect or com- 
promise Federal claims in the enumeration of protected persons, so 
that under the criminal laws the murder of such an individual 
would be a Federal offense. 

Since it was noted in your statement, I thought it might be desir- 
able to question whether you consider that to be an important 
factor in this whole process. I might state that I am a little con- 
cerned about the manner in which we sometimes include little 
criminal provisions here and there in various laws and approach it 
in a manner that causes our criminal laws to get a little bit untidy 
here and there. 

Would it be of any particular concern to you, for example, if it 
were not to be included in the bill? 

Mr. JEFFORDS. Well, certainly there are a number of other good 
provisions here which make it worthwhile to pass the bill without 
that particular provision. However, notwithstanding the fact that 
many of the debts are owed by people who are good citizens, there 
there are some less than desirable citizens who have a rather dan- 
gerous attitude toward these situations. 

I think it would be helpful, especially in those specific areas, that 
these individuals ought to be covered by the Federal law. You 
know, when you're dealing with food stamps and other similar pro- 
grams. The distinctions between money owed the Government and 
fraud are sometimes very narrow and hard to define. That is why I 
think for individuals in that particular business it would be a very 
good thing to have them covered so that the Federal Government 
could provide the protection of its laws. 
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Mr. KINDNESS. I know we are bound to make expressions about 
the lack of businesslike practices of the executive branch and inde- 
pendent agencies dealing with these debts, but do you care to com- 
ment for the record about the fault of the Congress in these cir- 
cumstances, creating programs that involve loans and potential ob- 
ligations to pay amounts of money back to the Federal Government 
one way or the other without making provision for the administra- 
tion of these debts? 

Mr. JEFFORDS. We certainly could be faulted for not passing these 
kinds of laws sooner, but I think the primary problem is a govern- 
ment attitude whereby it is entirely a distributor of funds and the 
obtaining of money owed is of very, very low priority. 

I think that was pointed out very clearly by the previous evi- 
dence indicating that nobody even knows whether the loans are 
secure or how many are outstanding or how long they have been 
outstanding. I think it is human nature that Federal agencies 
which distribute funds are more likely to attract individuals who 
like to give the money out and see to a large extent that people 
benefit and who have an aversion to trying to get money back from 
those who are taking advantage of the Government. 

There is an attitudinal change which is necessary to bring it 
under control. 

Mr. KINDNESS. Well, in fact, if we did not have a bunch of these 
programs, we would not have a debt collection problem of the scope 
that we have. 

Mr. JEFFORDS. Well, I suppose you could take that position. 
Mr. KINDNESS. Thank you, Mr. Jeffords. Mr. Chairman, I yield 

back. 
Mr. HALL. Thank you. We have a vote on so I think it would be 

better to recess for about 15 or 20 minutes and come back and then 
proceed with the testimony of the Associated Credit Bureaus. 

[A brief recess was taken.] 
Mr. HALL. I believe we now have the Associated Credit Bureaus, 

represented by Mr. Barry Connelly, accompanied by Mr. Donald 
Ogden. You gentlemen may proceed. 

TESTIMONY OF D. BARRY CONNELLY, SENIOR VICE PRESIDENT. 
ASSOCIATED CREDIT BUREAUS. INC., ACCOMPANIED BY 
DONALD W. OGDEN. VICE PRESIDENT AND GENERAL MAN- 
AGER OF THE CREDIT BUREAU OF LA CROSSE. INC., LA 
CROSSE, WIS. 
Mr. CONNELLY. Thank you, Mr. Chairman. 
Mr. Chairman, my name is Barry Connelly. I am senior vice 

president of the Associated Credit Bureaus of Houston, Tex. It is a 
national trade association. ACB represents some 1,800 credit bu- 
reaus which produce an estimated total of more than 125 million 
credit reports annually. In addition, 1,300 collection services hold 
membership in ACB. 

Accompanying me today is Donald W. Ogden, vice president and 
general manager of the Credit Bureau of La Crosse, Wis., and he is 
chairman of our association's public affairs/public relations com- 
mittee. Mr. Ogden and I are presenting testimony in behalf of John 
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L. Spafford, the association's president, who unfortunately is hospi- 
taUzed at this time. 

We have been invited here today to testify on a limited aspect of 
H.R. 4614. Mr. Spafford and I have testified four times previously 
before the Congress on various debt collection measures introduced 
thus far. We would hope our presence here today affirms our long- 
standing commitment to cooperate with government at all levels 
when it affects our industry or when we can be of assistance. 

Mr. Chairman, we congratulate you for meeting head on the 
challenge of collecting the $33 billion in delinquencies owed to the 
Federal Government by pursuing this legislation. Your initiative is 
a great service to the taxpayers of the country. 

We believe a number of agencies are, frankly, dragging their feet 
concerning collection of past-due accounts, allowing a number of 
debtors to slip through the cracks provided by the statute of limita- 
tions. We believe the taxpayers and the Federal Government both 
vrill be best served if Congress hastens to pass legislation requiring 
agencies and departments to collect the money owed them. 

We would like to acquaint you with two important pieces of con- 
sumer protection legislation that affect the day-to-day operations of 
our industry, both of which were cowritten by Associated Credit 
Bureaus in conjunction with Members of Congress and their staffs. 

While as an industry we initially resisted Federal legislation in 
1969, we soon realized that political and social sentiment virtually 
mandated the passage of the Fair Credit Reporting Act. From early 
on we worked in close cooperation with Senator William Proxmire 
toward the passage of a law that satisfied the legitimate concerns 
of Congress and consumers without, we believe, crippling the flow 
of credit information so vital to our economy. 

Later, in 1976 and 1977, we participated actively with Congress- 
man Frank Annunzio in the drafting, passage and implementation 
of the Fair Debt Collection Practices Act. Similarly, our door is and 
has been open to the inquiries of Government personnel charged 
with effectuating a Government debt collection program. Frankly, 
it is shocking to us as an industry and to the Nation as a whole 
that the Federal Government has amassed such a gargantuan 
amount of delinquent debt. During earlier testimony there was 
some shock on the faces of some of the members sitting at the 
table. 

Only recently have the billions of dollars in delinquencies been 
recognized by the Government, and only then in response to pres- 
sure by two administrations. The private sector, if faced with the 
same problem, would have moved to correct the situation through 
the use of third party debt collectors and credit bureaus. The very 
fact that passage of a law is required for the Government to use 
methods long available to the private sector leaves many of our 
heads spinning. 

However, we have eagerly supplied reams of information to the 
Department of Agriculture, the Veterans' Administration, the 
Social Security Administration, the Department of Education, the 
Internal Revenue Service, as well as the General Accounting Office 
about the methods and effectiveness of private sector debt collec- 
tion and credit reporting. 



58 

Earlier this year the association was a key participant in the 
GAO's joint government/industry debt collection symposium, a 
laudable initial effort toward establishing better communication 
between the private sector and the bureaucracy. 

Mr. Chairman, the function of the credit reporting industry is to 
provide the credit grantors with information sufficient to make a 
reasonable and fair decision on the creditworthiness of consumers. 
It is not designed as a punitive system to inflict suffering on con- 
sumers but rather to be objective and impartial. Simply stated, a 
credit bureau is a clearinghouse of consumer credit information. 

Credit bureaus affiliated with our association gather, store and 
disseminate factual information relating to the identity and bill- 
paying habits of consumers. This information flows into credit 
bureau files from ledgers of credit grantors and from public record 
sources. Most users of credit reports are either retailers, banks, fi- 
nance companies, mortgage lenders, oil companies, or other credit 
card issuers. 

Nearly 4 years ago Senator Proxmire spoke of using the "disci- 
pline of the marketplace" to collect debts to the Government be- 
cause it has been shown that one of the strongest persuasions for 
debt repayment is the possibility of having one's credit record ad- 
versely affected. As a result, passage of H.R. 4614 and companion 
legislation will allow Government agencies and departments to con- 
tract with credit bureaus as well as collection service offices. 

Why shouldn't the doctor or the attorney or anyone who has 
been out of school for 5 or so years repay his Government student 
loan? Well, if he knew the adverse information would show up on 
his credit file, he most probably would be willing to pay it off and 
pay it off quickly. This fear of having one's credit standing adverse- 
ly affected would preclude the need for collection agencies in many 
cases. 

In previous testimony we cited examples of Government agency 
regulation which could defeat the purpose of enabling legislation 
by demanding a relationship between the credit bureau and the 
Government agency which is not typical of the free marketplace. 
H.R. 4614, which could subject—and we are not too sure of this— 
could subject contractor credit reporting agencies to the Privacy 
Act of 1974, would have the same type of debilitating effect. 

At this point it is of the utmost importance that we explain the 
difference between Government contracting with credit bureaus 
and with collection agencies. In the case of credit bureaus, the Gov- 
ernment is contracting for the opportunity to enter delinquent debt 
information into credit bureau records. The credit bureau wants to 
assist the Federal Government in that effort, if that information 
can be added and disseminated in the same manner as private 
sector information. Debt collectors, on the other hand, stand to 
profit substantially if awarded Government contracts allowing 
them to collect delinquent funds on the Government's behalf. 

ACB, the Associated Credit Bureaus, supports the principles of 
the Privacy Act and we believe we were complying with them 
within the Fair Credit Reporting Act within the industry long 
before the Federal Government had to comply with it. We should 
point out that the 96th Congress agreed to exempt credit bureaus 
from the definition of a Government contractor on two separate oc- 
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casions in order to allow the Department of Education and the Vet- 
erans' Administration to report information to credit bureaus. 

I might note at this point that to this day no information has 
been reported to credit bureaus from the VA, to my knowledge. 

Certainly our credit reporting members do not seek additional 
civil liability under the Privacy Act on top of that imposed by the 
Fair Credit Reporting Act in return for doing business with the 
Government. 

Ambivalent is the best word to describe the credit bureau indus- 
try's attitude toward the prospect of adding delinquent debtor in- 
formation from the Government to its files. If we use "ambivalent" 
to describe the credit reporting industry, we must correspondingly 
use the word "frustrated" to describe the attitude of the local col- 
lector who makes up the vast majority of the collection industry in 
our country. 

At the GAO symposium held earlier this year, a number of local 
collectors made their disappointment and disapproval of the Gov- 
ernment contracting process heard loud and clear. As small busi- 
nessmen, they feel, and rightly so, that they are not only being ig- 
nored by the Government but are in effect not being allowed to bid 
on the collection business. 

Mr. Chairman, I do not know if you or any other members of the 
subcommittee have had an opportunity to review any recent re- 
quests for proposal for collection services, but should you have the 
opportunity, I direct your attention to the Department of Educa- 
tion [RFP]. That is it right there. This massive document, which 
numbers in excess of 100 pages may well be the benchmark by 
which the worst collection RFP's are to be judged. 

ACB and two other trade groups filed protests with the Comp- 
troller General's office citing, among other things, the RFP's virtu- 
al exclusion of local collectors. This exclusion, while not overt, was 
certainly present by virtue of the RFP's enormously expensive and 
time-consuming requirements. 

Any RFP that requires additional offices to be established on or 
before the time of the actual award, as did the Department of Edu- 
cation solicitation, certainly does not avail itself to the small busi- 
nessman in Hamilton, Ohio. In addition, the RFP's hardware and 
software requirements, as well as the short time frame provided to 
meet other requirements, very effectively blocked any opportunity 
for participation by the local collector. 

This exclusion of the local collector, we believe, is shortsighted 
and harmful overall to the Government debt collection effort. This 
is not to say that the larger computerized agencies are not effec- 
tive, or that the local collector is the ideal choice for every con- 
tract. Obviously, with the excessive amount of Government delin- 
quencies, the larger agencies will sometimes be the best choice, but 
if a collection agency in Marshall, Tex., is best suited to collect a 
delinquent student loan from an alumnus of East Texas Baptist 
University, there should be a way to get him that business. 

The average collection agency consists of eight individuals doing 
their most effective work within a regional or local situation. 
While many of them look small in comparison with the large com- 
puterized agencies, they are more often than not the largest in 
their area and generally the most effective. 
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There is no substitute for the edge afforded the local collector 
who enjoys the opportunity to personally counsel debtors on a one- 
to-one basis. The local collector also has the greater familiarity 
with local employers and lenders and easier access to local sources 
of information such as court records, city directories, credit applica- 
tions, and other contacts for effective skip tracing. Readily availa- 
ble past-payment histories, or records of multiple accounts placed 
for collection result in quick decisions regarding coUectability, 
saving time and money for all concerned. 

We recognize that the size of Government-owed delinquencies 
and the complexity of the Government contracting process makes 
reconciling the needs of Government agencies to the expertise of 
the local collectors spread around the country a very difficult task. 
There is, however, no easy way to collect $33 billion. Now that the 
public is fully aware of the bureaucracy's lack of an operable debt 
collection program, the number one priority should be to collect 
those debts as quickly and efficiently as possible. 

While H.R. 4614 endeavors to do just that, it is clear that Federal 
agencies need a shove to move them from the talking and studying 
stage to one of action. For this reason, we would suggest that the 
subcommittee consider adding language to this bill which would re- 
quire the head of an agency or his designee to study and evaluate 
the full range of collection services offered by the private sector 
before entering into any contract. 

Further, we would propose Government agencies be allowed a 6- 
month time period during which they must begin collecting out- 
standing delinquencies. 

The collection industry in this country is a trained and profes- 
sional group of small businessmen who are in place and ready to go 
to work. Just as the Federal Government hires doctors when it 
needs professional medical care or hires attorneys when it needs 
professional legal counsel, it should hire collection experts to col- 
lect delinquencies. 

Mr. Chairman, thank you for your time. Mr. Ogden and I will 
look forward to any questions you might have. 

[The prepared statement of Mr. (Connelly follows:] 

SUMMARY OF TESTIMONY OF ASSOCIATED CREDIT BUREAUS, INC. 

Members of Associated Credit Bureaus, Inc., representing approximately 1800 
credit reporting and 1300 debt collection agencies, are concerned both as taxpayers 
and as businessmen by the apparent inability of federal agencies to collect an esti- 
mated $33 billion in past-due accounts. 

H.R. 4614, which would subject contractor credit reporting agencies to the Privacy 
Act of 1974, would demand a relationship between credit bureaus and the bureauc- 
racy which is not typical of the free marketplace. The 96th Congress recognized this 
situation as counterproductive by passing legislation exempting credit bureaus from 
the Privacy Act when receiving delinquent debtor information from the Department 
of Education and the Veterans Administration. Credit bureaus are willing to assist 
the government by adding delinquent debtor information to credit bureau records, 
but only if the information can be added and disseminated in the same manner as 
private sector information. 

H.R. 4614 would also allow government agencies to contract with private sector 
collection agencies. Because local collectors make up the majority of the collection 
industry in this country, and because they are the most effective in most situations, 
the subcommittee should consider adding language to the bill which would require 
the head of the agency or his designee to study the full range of collection services 
offered by the private sector before entering into any contract. Further, government 
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agencies should be allowed a six-month time period from the date of enactment 
during which they must begin collecting outstanding delinquencies. 

TESTIMONY OF ASSOCIATED CREDIT BUREAUS, INC. 

Mr. Chairman and Members of the Subcommittee on Administrative Law of the 
House Judiciary Committee, my name is D. Barry Connelly, and I am Senior Vice 
President of Associated Credit Bureaus, Inc. (ACB). A national trade association, 
ACB represents some 1800 credit bureaus which produce an estimated total of more 
than 125 million credit reports annually. In addition, 1300 collection services hold 
membership in ACB. 

Accompanying me today is Donald W. Ogden, Vice President and General Man- 
ager of the Credit Bureau of LaCrosse, Wisconsin, and Chairman of the Associ- 
ation's Public Affairs/Public Relations Committee. Mr. Ogden and I are presenting 
testimony in behalf of John L. Spafford, ACB's President and official spokesman, 
who unfortunately is hospitalized and unable to be present today. 

Mr. Chairman, we have been invited here today to testify on a limited aspect of 
H.R. 4614. Mr. Spafford and I have testified four times previously before the Con- 
gress on the various debt collection measures introduced thus far, and it is our 
pleasure to do so. We would hope our presence here today affirms our long-standing 
commitment to cooperate with government at all levels when it affects our industry 
or when we can be of assistance. 

It has been estimated that the country is losing $14 million per day in interest on 
uncoUected delinquencies, and that is a most substantial amount of money, particu- 
larly during the current economic period. 

To add insult to injury, a number of agencies are dragging their feet concerning 
collection of past-due accounts allowing a number of debtors to slip through the 
"cracks" provided by the statute of limitations. We believe the taxpayers and the 
federal government both will be best served if Congress hastens to pass legislation 
requiring agencies and departments to collect the money owed them. 

Before describing the two industry segments represented by ACB and outlining 
our recommendations, we would like to acquaint you with two important pieces of 
consumer protection legislation that affect the day-to-day operations of our industry, 
both of which were co-written by ACB in conjunction with members of Congress and 
their staffs. The association looks back with pride on the leadership role it took in 
1968 to bring about implementation both by our members and credit grantors of 
Voluntary Policies for the Protection of Consumer Privacy. These voluntary policies 
formed the foundation for what later in 1971 became the Fair Credit Reporting Act 
(FCRA, Public Law 91-508). 

While as an industry we initially resisted federal legislation in 1969, we soon real- 
ized that political and social sentiment virtually mandated the passage of a federal 
law. From early on we worked in close cooperation with Senator William Proxmire 
toward the passage of a law that satisfied the legitimate concerns of the Congress 
and consumers without crippling the flow of credit information so vital to our econo- 
my. 

Later, in 1976 and 1977, we participated actively with Congressman Frank An- 
nunzio in the drafting, passage and implementation of the Fair Debt Collection 
Practices Act (FDCPA, Public Law 95-109). Again, at that time political and social 
sentiment mandated the passage of such a law, and we were pletised to contribute to 
a piece of legislation that has proven itself as effective and workable. 

Similarly, our door is and has been open to the inquiries of government personnel 
charged with effectuating a government debt collection program. We have eagerly 
supplied reams of information to the Department of Agriculture, the Veterans Ad- 
ministration, the Social Security Administration, the Etepartment of Education and 
the Internal Revenue Service, as well as the General Accounting Ofilce (GAO), 
about the methods and effectiveness of private sector debt collection and credit re- 
porting. Earlier this year the association was a key participant in the GAO's Joint 
Government/Industry Debt Collection Symposium, a laudable initial effort towards 
establishing better communication between the private sector and the bureaucracy. 

As explained in our previous testimony, Mr. Chairman, the function of the credit 
reporting industry is to provide the credit grantors with information sufficient to 
make a reasonable and fair decision on the credit worthiness of consumers. It is not 
designed as a punative system to inflict suffering on consumers, but rather to be 
objective and impartial. Simply stated, a credit bureau is a clearinghouse of consum- 
er credit information. Credit bureaus affiliated with our association gather, store 
and disseminate factual information relating to the identity and bill-paying habits 
of consumers. This information flows into credit bureau files from ledgers of credit 
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grantors and from public record sources. Most users of credit reports are either re- 
tailers, banks, finance companies, mortgage lenders, oil companies or other credit 
card issuers. 

Nearly four years ago Senator Proxmire spoke of using the "discipline of the mar- 
ketplace" to collect debts due the government, because it htis been shown that one 
of the strongest persuasions for debt repayment is the possibility of having one's 
credit record adversely affected. As a result, passage of H.R. 4614 and companion 
legislation (H.R. 4613) would allow government agencies and departments to con- 
tract with credit bureaus as well eis collection service offices. 

In previous testimony we cited examples of government agency regulations which 
could defeat the purpose of enabling legislation by demanding a relationship be- 
tween the credit bureau and the government agency which is not typical of the free 
marketplace. H.R. 4614, which could subject contractor credit reporting agencies to 
the Privacy Act of 1974, would have the same type of debilitating effect. (This as- 
sumes Section 6, lines 22 and 23 apply to credit reporting agencies as well as collec- 
tion service offices.) 

At this point it is of the utmost importance that we explain the difference be- 
tween government contracting with credit bureaus and with collection agencies. In 
the case of credit bureaus, the government is contracting for the opportunity to 
enter delinquent debtor information into credit bureau records. The credit bureau 
industry wants to assist the federal government in that effort, if that information 
can be added and disseminated in the same manner as private sector information. 
Debt collectors, on the other hand, stand to profit substantially if awarded govern- 
ment contracts allowing them to collect delinquent funds in the government's 
behalf 

ACB supports the principles of the Private Act and we believe we were complying 
with them in the FCRA within our industry long before the federal government. We 
should point out that the 96th Congress agreed to exempt credit bureaus from the 
definition of a government contractor on two separate occasions in order to allow 
the Department of Education and the Veterans Administration to report debtor in- 
formation to credit bureaus (Public Law 96-374 and Public Law 96-466, respective- 
ly). Certainly, our credit reporting members do not seek additional civil liability 
under the Privacy Act on top of that imposed by the FCRA in return for doing busi- 
ness with the government. 

Nor do they seek additional redtape. A recent survey of association leadership 
was overwhelming in its depiction of the credit bureau industry as unwilling to 
agree to any special provisions for government agencies. Well over 90 percent were 
adament in their opposition to any special treatment. 

"Ambivalent" is the best word to describe the credit bureau industry's attitude 
toward the prospect of adding delinquent debtor information from the government 
to its files. As taxpayers and citizens, members of the industry openly applaud the 
intent of Congress to restore past-due dollars to government coffers. As business- 
men, however, they have serious reservations about the manner in which these ef- 
forts are being pursued. If, and when, an all-encompassing piece of enabling legisla- 
tion is signed into law, members of the credit bureau industry can look forward pri- 
marily to enhanced files, not enhanced bottom lines. 

If we use "ambivalent" to describe the credit reporting industry we must accord- 
ingly use the word "frustrated" to describe the attitude of the local collector, who 
makes up the vast majority of the collection industry in our country. At the GAO 
symposium held earlier this year, a number of local collectors made their disap- 
pointment and disapproval of the government contracting process heard loud and 
clear. As small businessmen they feel, and rightly so, that they are not only being 
ignored by the government but are in effect not being allowed to bid on the collec- 
tion business. 

Mr. Chairman, I don't know if you, or any other members of the subcommittee, 
have had an opportunity to review any recent Requests for Proposal (RFP) for col- 
lection services, but should you have the opportunity, I direct your attention to De- 
partment of Education RFP 81-093. This massive document, which numbers in 
excess of 100 pages, may well be the benchmark by which the worst collection RFPs 
are to be judged. ACB and two other trade groups filed protests with the Comptrol- 
ler General's Office citing, among other things, the RFP's virtual exclusion of local 
collectors. This exclusion, while not overt, was certainly present by virtue of the 
RFP's enormously expensive and time-consuming requirements. 

Any RFP that requires additional offices to be established on or before the time of 
the actual award, as did the Department of Education solicitation, does not avail 
itself to the small businessman in Hamilton, Ohio. In addition, the RFP's hardware 
and software requirements, as well as the short time frame provided to meet other 
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requirements, very effectively blocked any opportunity for participation by the local 
collector. This exclusion of the local collector is short-sighted and harmful overall to 
the government debt collection effort. This is not to say that the larger computer- 
ized agencies are not effective, or that the local collector is the ideal choice for every 
contract. 

The average collection agency consists of eight (8) individuals doing their most ef- 
fective work within a regional or local situation. While many of them look small in 
comparison to the large computerized agencies, they are more often than not the 
largest in their area and generally the most effective. 

There is no substitute for the edge afforded the local collector, who enjoys the op- 
portunity to personally counsel debtors on a one-to-one basis. The local collector also 
has a greater familiarity with local employers and lenders and easier access to local 
sources of information such as court records, city directories, credit applications, 
and other contacts for effective skip tracing. Readily available past-payment histo- 
ries, or records of multiple accounts placed for collection result in quick decisions 
regarding collectability, saving time and money for all concerned. 

We recognize that the size of government-owed delinquencies and the complexity 
of the government contracting process makes reconciling the needs of government 
agencies to the expertise of local collectors spread around the country a difficult 
task. There is, however, no easy way to collect $33 billion. Now that the public is 
fully aware of the bureaucracy's lack of an operable debt collection program, the 
number one priority should be to collect those debts as quickly and efficiently as 
possible. 

While H.R. 4614 endeavors to do just that, it is clear that federal agencies need a 
shove to move them from the talking and studying stage to one of action. For this 
reason, we would suggest that the subcommittee consider adding language to this 
bill which would require the head of an agency or his designee to study and evalu- 
ate the full range of collection services offered by the private sector before entering 
into any contract. Further, we would propose government agencies be allowed a six- 
month time period during which they must begin collecting outstanding delinquen- 
cies. 

The collection industry in this country is a trained and professional group of 
small businessmen who are in place and ready to go to work. Just as the federeil 
government hires doctors when it needs professional medical care or hires attorneys 
when it needs professional legal counsel, it should hire collection experts to collect 
delinquencies. 

Mr. Chairman, Mr. Ogden and I will be happy to answer any questions. 
[Addendum follows:] 

ADDENDUM TO THE TESTIMONY OF ASSOCIATED CREDIT BUREAUS, INC. 

We have already stressed that one of the strongest persuasions for debt repay- 
ment is the possibility of having one's credit record adversely affected, but we think 
it important to point out an additional benefit to government agencies. Once credit 
bureaus receive government account data, they will facilitate improved lending pro- 
cedures by providing government agencies a source of information on applicants 
who may have incurred delinquencies with other government agencies. Since gov- 
ernment agencies are currently prohibited from exchanging such information, 
access to credit bureau records under section 604 of the Fair Credit Reporting Act 
would provide government lending personnel with relevant information concerning 
applicants' payment history on previous government loans. 

ACB believes the immensity of the government debt collection problem calls for 
an Executive Order requiring government agencies to contract with third-party debt 
collections. Such an order apparently is necessary to circumvent wasteful practices 
by agencies which intend to collect their own delinquent accounts because they are 
"too sensitive" and "need special handling." Those agencies' tunnel vision obviously 
has not allowed them to see that private sector collectors deal effectively with sensi- 
tive situations on a daily basis, since collection activity results from individuals who 
have used credit irresponsibly or experienced an unforseen financial setback, not 
from consumers who wantonly ignore their responsibilities. Thus, in every case, 
each consumer requires delicate treatment. The persuasive, motivational techniques 
of the experienced private sector collector insure not only collection of funds, but 
also the consumer's continued goodwill towards the credit grantor. 

Nevertheless, some government agencies have taken the time-consuming and ex- 
pensive step of setting up in-house collection operations. It makes no sense for a gov- 
ernment agency to equip, staff and train a collection office at further taxpayer ex- 
pense when private sector collectors are equipped, in place and ready to work. Fur- 
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ther, in-house collection operations are recognized by the private sector as ineffi- 
cient in comparison to third-party collection agencies. Very few credit grantors 
maintain such operations, finding it more cost-effective to turn delinquent accounts 
over to professionals. 

For these reasons, Associated Credit Bureaus urges the issuance of an Executive 
Order requiring government agencies to contract with third-party collectors, rather 
than wasting tax dollars to set up unnecessary, in-house collection operations. 

Mr. HALL. Mr. Ogden, do you have any comments? We would be 
glad to hear from you, sir. 

Mr. OGDEN. No formal comments. I guess I would just hitchhike 
a little bit on Mr. Connelly's comments relative to the virtual ex- 
clusion of the average local agency across the country with the bid- 
ding process as it presently exists. They are virtually locked out of 
the opportunity to participate in the placement of Government ac- 
counts. 

A major part of this is, as he explained, in the complexity of the 
RFP. For example, we requested an RFP when the Elepartment of 
Eiducation was putting out bids and placements, and after looking 
at the thing, the only thing that we could see to do with it was to 
send it to the Commission on Paperwork for a study of that partic- 
ular document. So I think that the process in some way has to be 
modified to enable the smaller local agencies to be involved. 

I guess, as I would look at it, I would hope that the Government 
would approach the collection process with the attitude of obtain- 
ing maximum returns once those accounts are placed with private 
industry and the present process is not going to allow that. 

So that would be my comment at this point. I would be glad to 
answer any questions that you may have. 

Mr. HALL. Mr. Connelly, you mentioned on page 9 of your pre- 
pared testimony, that the Government agency should be allowed a 
6-month time period during which they must begin collecting out- 
standing delinquencies. Why do you believe they should be allowed 
any additional time, because they have done such a poor job up 
until now in collecting delinquencies. 

How do you think 6 months would improve this matter in any 
way? 

Mr. CONNELLY. Because, Mr. Chairman, at the present time there 
is no time limit put on them to effectuate a program. We are sug- 
gesting that you put a time limit on them and say, "Come back to 
the Congress and have it going in 6 months." 

Mr. HALL. They should have had the initiative prior to this time? 
Mr. CONNELLY. Sure, sir, absolutely. As I said earlier, it is stag- 

gering to us that we even have to come here to have a bill passed 
in order to allow you to collect a delinquent account. 

Mr. HALL. Is Household Finance a member of your bureau? 
Mr. CONNELLY. NO, sir. Well, now Household Finance uses the 

services of members of the Associated Credit Bureaus. They would 
buy credit reports. If you went in and applied for a loan with 
Household Finance, Household Finance may very well call the 
credit bureau in Marshall and ask for your credit. 

Mr. HALL. Does Household Finance have collection agencies 
within their own organization? 

Mr. CONNELLY. They certainly have a collection department or 
operation, I am sure. I am not personally familiar with them, but 
they do and anybody who extends credit does. 
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Mr. HALL. YOU mentioned the local collection agency and I cer- 
tainly agree with that, but is there anything in this bill that ex- 
cludes the local collection agency from being considered? 

Mr. CONNELLY. No, sir, except that  
Mr. HALL. YOU state there should be language in the bill that 

would specifically set out that the local agency should be consid- 
ered for these collection matters. 

Mr. Ck)NNELLY. Yes, sir, because page 5 of the bill, section 6, 
simply says that "the head of an agency or his designee may enter 
into a contract with any person or organization under such terms 
and conditions as the head of agency or his designee considers ap- 
propriate for collection services." 

You see, that is pretty open-ended and while you are correct that 
it does not exclude them, by writing an RFP in this manner it 
could pretty well exclude the local smaller collector. 

Mr. OGDEN. Mr. Chairman, could I add a comment in that re- 
spect? 

Mr. HALL. Yes, sir. 
Mr. OGDEN. A perfect example of the RFP. I know of an agency 

in Florida that started to prepare a bid for the Department of Edu- 
cation. They told me that they spent 3 months and the attorneys' 
fees of 3 months in trying to prepare the RFP and meet some of 
the requirements it called for. They finally round-filed it because 
they just simply could not do so. 

It is so complex and places so many restrictions and require- 
ments on the collection agency that the cost of preparing it virtual- 
ly locks out most collectors from participating and that is part of 
the problem that we see. 

Mr. CONNELLY. It seems to be self-defeating. 
Mr. HALL. YOU point out the distinction between the credit bu- 

reaus and the credit agencies. 
Mr. CONNELLY. And the collection agencies. 
Mr. HALL. Collection agencies. In the case of credit bureaus, the 

Government is contracting for the opportunity to enter delinquent 
debtor information into credit bureau records. Now who is going to 
pay for that? 

Mr. CONNELLY. It will be absorbed. The Government will pay for 
the programing or whatever it takes to get the information into a 
suitable form. I heard a witness saying this morning that the 
status of the Government records at various Government agencies 
is pretty poor, but they would have to pay for the programing to 
get those records of delinquent accounts. Let us just take student 
loans, for example. 

Mr. HALL. How would that cost be arrived at? Now I could un- 
derstand on a debt collector you might have a contingency fee in 
which they would work, but how would a credit bureau make any 
money merely having an opportunity to enter delinquent debtor in- 
formation into the credit bureau records? 

Mr. CONNELLY. I am not foreclosing the possibility that the credit 
bureau may very well find or arrive at a charge to that Govern- 
ment agency for computer time and the insertion of that credit his- 
tory from, say, the Department of Education into the credit bu- 
reau's files. I am not saying that you could not arrive at some cost. 
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But let us go to the way it is today in the private sector. The 
major retailers of the Nation, the major credit cards and banks and 
so forth contribute their tape data to the credit bureau automated 
file. The credit bureau makes its money in the sale of the credit 
report that will then contain that information. So the profit, if you 
will, is not made on the receipt of the information from the credit 
grantor or from the Government but rather on the sale of the 
report to HFC when HFC is going to consider you for a loan. 

Mr. HALL. Your interest primarily deals with the credit bureaus? 
Mr. CONNELLY. Both, sir. 
Mr. HALL. Both the bureaus and the debt collectors. 
Mr. CONNELLY. Yes, sir. Our members do both services. 
Mr. HALL. I am trying to think of an illustration that would 

apply to the credit bureau. Now I understand that in any area or 
any town, usually, of any size there is a credit bureau. 

Mr. CONNELLY. Yes. 
Mr. HALL. And the merchants of that town can subscribe, for a 

fee, to that credit bureau. 
Mr. CONNELLY. That is right. 
Mr. HALL. It might have a bank delinquency or a foreclosure or 

whatever. 
Mr. CONNELLY. Or a good history. 
Mr. HALL. Or a good history, yes. 
But that is being done now in nearly all of the cities of any size 

throughout the country, I would assume. 
Mr. CONNELLY. Yes. 
Mr. HALL. Now where would this bill affect that relationship 

that now is in existence dealing solely now with credit bureaus? 
Mr. CONNELLY. OK. It would simply add delinquent Government 

indebtedness that consumers have. It would add that information 
to the very reports you just discussed. 

Mr. HALL. Well, isn't that being done already? 
Mr. CONNELLY. NO, sir. There is no reporting by the Government. 

For example, you take a doctor who graduated from Harvard. He is 
doing very well but still owes the Department of Education $7,000 
on a student loan. He is getting his Mercedes-Benz and his loan at 
the bank and everything. The fact that he is delinquent with the 
Department of Education is not entered into his credit history. 

Mr. HALL. But suppose that same doctor has a Farmers Home 
loan and he has put up a farm as collateral or that particular farm 
that he bought with the loan. Are you saying that that is not made 
a part of his credit history in a credit bureau of his hometown if he 
is delinquent? 

Mr. OGDEN. Mr. Chairman, if I can add to that, that information 
of the mortgage that he has with FHA will become part of his 
credit file as a result of being placed in the public record in the 
county of wherever that property is located. 

However, the payment record, how he pays that mortgage, is not 
being entered into the credit file. Now if the bureau receives an in- 
quiry from a member of the bureau, it asks the bureau to specifi- 
cally check with FHA as to payment habits of this particular party, 
and that information is available from the local FHA office. 
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To routinely put the information into the credit files on all of the 
Government loans and obligations, such as the credit grantors in 
the private sector do, this is not happening. 

Mr. HALL. Is it possible to acquire that information from the 
Farmers Home Administration if an inquiry were made under the 
present existing setup without H.R. 4614? 

Mr. OGDEN. Just on a pure inquiry basis, not on all of the exist- 
ing ones. It has to be that someone calls in on Don Ogden and Don 
Ogden has an FHA loan. They want the bureau to check the FHA 
loan status. Then the bureau can call the FHA office and the FHA 
office is required to provide the information on Don Ogden. 

Mr. HALL. Are they required to do that now? 
Mr. OGDEN. Yes, sir. 
Mr. HALL. So there would not be anything that they would be 

compelled to do under the passage of H.R. 4614 that they are not 
required to do at the present time. 

Mr. OGDEN. The exception of what Mr. Connelly was referring to 
is the input of the information of all the Government obligations, 
not just FHA or any particular one, but from all Government de- 
partments into the bureau file. 

Particularly of interest, of course, are those of a delinquent 
nature, but also the guy who is paying his bill, to have that infor- 
mation in there the same as Sears, and Penney's, and Ward's, and 
Master Charge, and all the rest. 

Mr. HALL. Under existing law, does the credit bureau have the 
credit history of how a person does or does not pay his American 
Express card or VISA or Master Charge? Is that a part of that 
credit bureau record? 

Mr. OGDEN. Generally so, yes, sir. 
Mr. HALL. Not so much whether he or she may be delinquent but 

how the credit card is paid—annually, monthly or whatever the 
case may be? 

Mr. OGDEN. They have a history. That is correct. 
Mr. HALL. So this bill would not improve any on that procedure 

that is now in existence? 
Mr. OGDEN. As far as the private sector. It would improve as far 

as the Government sector is concerned. 
Mr. HALL. I am talking about the private sector only. 
Mr. OGDEN. It would not change anj^hing there, sir. 
Mr. HALL. All right. I get back again to who is going to pay for 

the additional cost of the FHA, the Veterans', the loan this doctor 
owes that you mentioned earlier, Mr. Connelly. Who is going to pay 
for that insertion in the credit bureau file? 

Mr. OGDEN. Maybe I can help you as a bureau operator. The Gov- 
ernment would pay the cost of programing into the format, the 
standard credit reporting format, which is used by all bureaus 
across the country. 

Mr. HALL. Break that down into the English language for me, 
will you? 

Mr. OGDEN. OK. Standard reporting format tells who the creditor 
is, the date that the account was opened, the type of account, 
whether it is individual or joint, the high credit, the balance, pay- 
ments required, anything past due and, if so, how much is past due, 
how many payments are past due, and then a manner of payment. 
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Mr. HALL. That is not being done now? 
Mr. OGDEN. Not by the Government, no, sir. So the Government 

would pay for the cost of formatting the information and putting 
onto tape to provide to the bureau industry. 

As a bureau operator, I would pay for the cost of the storage of 
that information. A credit bureau on an automated system, which 
the majority of the larger communities are on, is generally con- 
tracted with an automated system. Part of that cost of that service 
is a storage cost, so if there are files developed which we do not 
already have files on, there is a storage charge on those. So I would 
pay a storage charge. 

So as I see it as a bureau operator, I am really not going to make 
any money as a result of the Government information being in my 
file, but it will be providing a service, first of all, to the Federal 
Government as a result of that information being in there, and 
leading to ultimate payoffs because of creditors being aware of the 
indebtedness to the Government. And it is a service to my subscrib- 
ers and my members who use that information. Then they are 
aware of the indebtedness by individuals to the Federal Govern- 
ment. 

Mr. HALL. Well, your subscribers would pay you for that service, 
would they not? 

Mr. OGDEN. That is correct. 
Mr. HALL. All right. Would there be any relationship between 

the Government and the credit bureau as to what type of a charge 
you would make to your customers? 

Mr. OGDEN. NO, sir. 
Mr. HALL. That would be something between the two of you? 
Mr. OGDEN. That is correct. 
Mr. HALL. On the other hand, with a debt collector I assume that 

there would be a relationship between the Government and the col- 
lector as to how much a contingency fee may be. 

Mr. OGDEN. Yes, sir. 
Mr. HALL. And the manner in which a debt collector could go out 

into the market, so to speak, and try to collect a delinquent ac- 
count. 

Mr. OGDEN. Yes, sir. We have a collection division, as many of 
the bureaus do, and there would be that relationship. In fact, I 
think that this is the only way that the Federal Government 
should place accounts in the private sector, is on a contingency 
basis. 

Mr. HALL. What kind of a contingency basis? 
Mr. OGDEN. This would depend on the types of accounts, the sizes 

of accounts. There are a number of things that would have to be 
considered in order to arrive at that contingency. So I really 
cannot and do not want to give you a figure without knowing what 
type of accounts HUD has, what type of accounts VA has, what 
type of accounts Education has and so on, because it will range all 
over the place. 

Second, you are correct that there would have to be a relation- 
ship between the Government and the agency as far as the collec- 
tion of the accounts is concerned. However, I do think this, that the 
Government should let the private sector agencies collect the ac- 
counts as they know best how to do. 
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In the RFP's I think they put too many restrictions on the 
agency which prohibit the agency from really doing the job. 

Mr. HALL. Give me an illustration of one or two of the excesses 
that you just mentioned in this report? 

Mr. OGDEN. Well, I think for one thing timeframes. In the case of 
information, oftentimes it may be difficult for the agency to get in- 
formation from the Department involved, and this, of course, was 
alluded to by Mr. Wright this morning. But all of the agencies are 
under the Fair Debt Collection Practices Act, so they must operate 
within the confines of the law. 

So it seems to me that the Government should be able to place 
these accounts with the agencies the same as the private sector 
concern would and then let the agency do its job. 

Mr. HALL. I recognize the gentleman from Ohio, Mr. Kindness. 
Mr. KINDNESS. Thank you, Mr. Chairman, and thank you, Mr. 

Connelly and Mr. Ogden. 
Have any of your members of the Associated Credit Bureaus 

been doing any collection work for the VA or for the Department 
of Education? 

Mr. CONNELLY. Not to my knowledge. 
Mr. KINDNESS. The Fair Debt Collection Practices Act provides 

that no regulations are to be issued to implement the act. Would 
you have any comment for the record as to whether this may have 
made administration of the act more difficult or had any particular 
effect on the effectiveness of the act? 

Mr. CONNELLY. It has made the act more effective to not have a 
bureaucracy trying to interpret what you gentlemen in Congress 
clearly set out in the act. 

Mr. KINDNESS. Does the Federal Government or its agencies, to 
your knowledge, ever use the credit reporting agencies to deter- 
mine creditworthiness before extending credits or loans? 

Mr. CONNELLY. Yes, sir. The VA and the FHA on mortgages. 
Mr. KINDNESS. IS that about the only one? 
Mr. CONNELLY. I think you have some with Agriculture, don't 

you, Don? 
Mr. OGDEN. Yes, Farmers Home. 
Mr. CONNELLY. Farmers Home. 
Mr. OGDEN. Primarily FHA, VA. 
Mr. KINDNESS. But not on crop loans for the Farmers Home Ad- 

ministration, that sort of thing? 
Mr. OGDEN. NO. AS I understand, the FHA has the authority to 

order credit reports on farm operating loans. However, we see 
those types of loans go through rather consistently and in a review 
of the file do not see the inquiry from FHA and we often wonder 
why in that respect, because some of those farm operating loans 
are rather substantial. 

Mr. KINDNESS. NOW you are saying you see those go through con- 
sistently. 

Mr. OGDEN. And reported as public record. 
Mr. KINDNESS. You are aware of it because of the recording of 

the lien. 
Mr. CONNELLY. The other thing, on student loans they are guar- 

anteed by the Federal Government. The bank does not necessarily 
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have much incentive to pursue collection of the delinquency when 
they know that the Government is going to pay it off. 

Mr. KINDNESS. It is called the deep pocket psychology. 
Mr. CONNELLY. Yes. 
Mr. OGDEN. Why bother when they have recourse. 
Mr. KINDNESS. Really this is perhaps more a comment than a 

question, but you referred to the Department of Education's re- 
quest for proposal in terms that are not entirely complimentary 
and I would certainly agree. It looks formidable. 

But you are familiar with one type of small business or business 
that ranges from small to large, and that is the sort of thing that is 
faced by any small business that attempts to do or proposes to do 
or thinks of doing or dreams of doing business with the Federal 
Government by way of supplying goods or services. It is fantastic. 

There is a lumber dealer in my district who thought this was 
worthy of comment to his Congressman one time, and for an order 
of something like twelve 10-foot 2 by 4's and four sheets of 4 by 8 
plywood, rough finished plywood, he got something in the range of 
half of that sheaf of paper to deal with. He really did not need the 
business that badly. 

So we lose competition for providing goods and services for the 
Federal Government because of complications just like that RFP 
you have placed on the table in front of you. As I say, that was not 
really a question. It was just letting off steam, I suppose, but it evi- 
dences the need for fewer people in the Department of Education 
sitting around writing up RFP's. 

Do collection statistics show that local debt collection agencies 
are more successful than regional or larger debt collection agen- 
cies, or are there any such statistics available? 

Mr. OGDEN. Well, I am sure that there are figures available. We 
know how we compare with the so-called machine operations. We 
know how the local agency compares with the national agency. 
They really operate somewhat differently from one another and ob- 
viously the local average agency is in a much better position to do 
the job simply because they are there on their own ground. 

They know the resources of information, the resources of financ- 
ing. They oftentimes know the debtor. And so they are in a better 
position to do a better job. 

Mr. KINDNESS. Are you telling me that it is comparable to the 
local government as compared to the Federal Government? [Laugh- 
ter.] 

Mr. OGDEN. I appreciate that comment. I really do. 
Again, the marketplace takes care of it. The agency that does not 

do the job just does not get the business. It is that simple. I think 
that is the way the Government should approach it. 

I really question the bid process. Private sector creditors have 
found that the bidding process does not necessarily assure them of 
the best agency, and the way to measure it is to place the accounts 
with the agencies out there and see who does the best job. 

Mr. KINDNESS. Can you envision—and I solicit comments from 
either of you gentlemen—could you envision the development of a 
situation in which some sort of syndication or joint-venture ap- 
proach might be used by debt collection services in order to con- 
tract with the United States or with the various agencies of the 
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United States for the providing of these services on a basis that 
would really call for the services being provided perhaps on a sub- 
contract basis by local collection agencies without encountering 
any antitrust law difficulties? 

Mr. OGDEN. Yes, sir. In fact, there has been discussion of that 
within the industry. We were just talking about it this morning. 
There are several instances around the country where various 
agencies are trying to put together groups of agencies whereby 
they can participate in the placement process on a regional or a 
scale larger than the local basis. 

I think this is going to evolve. It probably will have to in order 
for many of the agencies to participate, and I do not see—I guess I 
do not see that there is any problem as far as antitrust is con- 
cerned. Barry, you would know better. 

Mr. CONNELLY. It would be helpful if in the committee language 
or something you could express that type of thing is not prohibited, 
that a Government agency would be able to accept a bid from, if 
you will, a consortium or a group. Because otherwise you are going 
to get a bureaucrat who says "No, no, nothing in the law says that 
I can take a bid from a conglomerate group." 

So it would be helpful if the language expressed that, that that is 
one way of getting it to the smaller collector. 

Mr. KINDNESS. TO clarify the record back on the information 
side, the information-reporting side of this matter, there was earli- 
er testimony relating to the cost of programing the information to 
be provided to the reporting bureaus, that being something that 
would be a cost incurred by the Federal Government. Storage cost 
would be incurred by those who use the information. 

The question might be put is there any value to the information 
coming from the Federal Government and its agencies, let's say, 
for it to be of commercial value, that it might be saleable—the 
tapes might be saleable items? 

Mr. CONNELLY. Let me just see if I understand you. You mean, is 
having the Government information added to the credit bureau 
file, is it worth it to those who are buying the credit reports? And 
the answer to that is yes, it would be very helpful to Master Card 
and VISA, the people who are buying the credit reports. They 
would like to know that you are delinquent to the Government for 
$7,000 on a student loan or something like that. 

Mr. KINDNESS. No, I am not. [Laughter.] 
However, I think it does need clarifying for the record, that there 

might be some commercial value there, so that perhaps a part of 
the cost of the preparation of the information might be recoverable 
through the sale of the information. 

Mr. CONNELLY. Yes, sir. 
Mr. OGDEN. But I think what you are saying is is there a possi- 

bility of an extra charge because of the Government information 
being in the file. The marketplace is going to dictate its price, the 
price of that file. So even though the Government information may 
be in that credit file, that does not necessarily mean that the credit 
bureau is going to be able to charge any more for that file. 

There may be somewhat greater usage of the bureau file because 
creditors are now aware that the Government information is in the 
file and so they may be using the file more than they have in the 
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past. Under present economic conditions they are using them 
rather astutely right now. 

Mr. KINDNESS. Well, of course, with the accounts receivable back- 
ing up as they are in the private sector, there is perhaps more oc- 
casion, actually, to be checking with credit information services in 
determining how to go about collecting that—whether to hurry up 
before some of the people disappear. Business is not all bad, I 
guess. 

Thank you very much, gentlemen. I yield back, Mr. Chairman. 
Mr. HALL. Thank you very much, Mr. Connelly and Mr. Ogden. 

We have a vote on. We will recess until 10:30 and then we will 
return for the statement of Mr. Cooper and other statements for 
the record. 

Mr. CONNELLY. Thank you, Mr. Chairman. 
Mr. OGDEN. Thank you, sir. 
[A brief recess was taken.] 
Mr. HALL. The subcommittee will come to order. We will now 

hear from Mr. Thomas Cooper, director of public affairs, American 
Collectors Association. 

Mr. Cooper, you may proceed. 

TESTIMONY OF THOMAS A. COOPER, DIRECTOR OF PUBLIC 
AFFAIRS, AMERICAN COLLECTORS ASSOCIATION, INC. 

Mr. COOPER. Thank you, Mr. Chairman. My name is Thomas A. 
Cooper and I am the director of public affairs of the American Col- 
lectors Association. I appreciate the opportunity to appear before 
the subcommittee to present the association's thinking on H.R. 
4614. 

You already have my prepared statement for the record, so with 
your permission, Mr. Chairman, I will abbreviate my comments 
here. 

Mr. HALL. The original statement will be made a part of the 
record. 

Mr. COOPER. Mr. Chairman, the American Collectors Association 
strongly urges the passage of H.R. 4614. The association feels that 
passage of this legislation will greatly benefit the Federal Govern- 
ment and the American taxpayers. 

By way of background, the American Collectors Association, or 
AC A, which was formed in 1939, is an international trade associ- 
ation with approximately 2,800 debt collection services. All but 
about 100 of these firms are located in the United States. Members 
include sole proprietorships, partnerships, and corporations, rang- 
ing from 1-person offices to firms with more than 100 employees. 
Member offices are located in metropolitan areas, in smaller urban 
areas, and in rural communities across the Nation. 

ACA members handle the collection of past due retail, profes- 
sional, and wholesale accounts receivable for more than 800,000 
creditor grantors. Last year, approximately $6.7 billion in past due 
accounts were referred to ACA members and those members con- 
tacted approximately 12 million consumers who had promised to 
pay for goods or services by specific dates but who failed to keep 
those promises. These contacts resulted in the return of more than 
$1.5 billion to those credit grantors. 
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When accounts are referred by credit grantors to collection serv- 
ices, the overwhelming majority of these creditor grantors are 
highly conscious of the procedures and techniques that the collec- 
tors use, because they are deeply concerned that the good reputa- 
tion that they have built up be maintained. In turn, the over- 
whelming majority of collection services are aware of this concern 
and recognize their responsibility to conduct themselves in an ethi- 
cal and businesslike manner. To do otherwise would diminish their 
chances of retaining clients and remaining in business. 

Throughout its 43-year history, ACA has guided and encouraged 
its members to maintain high standards of business conduct and 
the thrust of ACA programs has always been in this direction. A 
code of ethics and operations as well as a set of rules and regula- 
tions guide ACA member activities. Any members not abiding by 
these principles and procedures are disciplined or expelled from 
the association. 

In addition, the American Collectors Association and its State 
units have been consistent advocates of debt collection regulatory 
legislation through the years, from promoting and lobbying for pas- 
sage of the first collection agency licensing law, passed in the State 
of California in 1927, to the passage of the Fair Debt Collection 
Practices Act, which ACA supported in its final form in 1977, and 
on to the present. 

Mr. Chairman, I do not need to review for you the magnitude of 
the Government's debt collection problem. You already have evi- 
dence of the staggering cost of the Government's uncollected debts 
to the American taxpayer through previous testimony this morn- 
ing. The Government's efforts to improve the collection of its re- 
ceivables are commendable and the Debt Collection Act is a very 
important step in the right direction. ACA fully supports the Gov- 
ernment's debt collection efforts and the provisions of H.R. 4614. 

While we believe that each of the provisions of H.R. 4614 will im- 
prove the collection of the Government's receivables, we are espe- 
cially supportive of section 6, which would authorize Federal agen- 
cies to contract with the private sector for debt collection services. 
We believe that this legislation is needed for several reasons. 

First of all. Government agencies lack the ability to collect debts 
effectively. In its report on strengthening Federal credit manage- 
ment, the OMB debt collection project stated: "Almost without ex- 
ception. Government agencies are not capable of aggressive, effec- 
tive debt collection. Government agencies do not have the motiva- 
tion, resources, or tools to be aggressive and effective debt collec- 
tors with the result being substantial losses to the Government." 

Mr. Chairman, special knowledge and skills are required to moti- 
vate people to pay past due accounts, particularly when these 
people cannot or do not want to pay those bills. A substantial 
amount of training is necessary before an individual can even 
begin to be a productive collector and several months of intensive 
collection experience, along with additional training, are necessary 
before that collector becomes truly effective. 

For the most part. Government agencies lack the properly 
trained personnel and other resources necessary for effective collec- 
tions. The private sector already has in place sophisticated collec- 
tion programs and systems and private sector personnel involved in 
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collection have the necessary motivation, training, expertise, and 
experience. 

Rather than incurring the cost of setting up collection programs 
and hiring and training collection personnel in an attempt to dupli- 
cate a function which is already being carried out very well by the 
private sector, Government agencies would be wiser to use the col- 
lection services in the private sector that are presently available to 
them. The passage of H.R. 4614 would make these private sector 
resources available to the Federal Government. 

Second, confusion exists in some Federal agencies regarding the 
authority of those agencies to contract for collection services with 
private sector collectors and several other Government agencies 
are waiting for a debt collection act to pass before finalizing their 
debt collection plans. In the months since April 1981, when the 
General Accounting Office and the Department of Justice issued 
their revised standards for administrative collection of claims, staff 
members from the ACA have had repeated contacts with personnel 
from various Federal agencies with regard to their debt collection 
programs. 

The picture emanating from those agencies was, and still is, one 
of a complex and sometimes contradictory maze of regulations and 
opinions concerning debt collection. For example, the Small Busi- 
ness Administration reports that it is prohibited fom using private 
sector collectors by Public Law 96-302, and the Justice Department 
is uncertain if it has the authority to contact private collectors. 
The Social Security Administration, on the other hand, feels that it 
is authorized to contract with the private sector. 

Passage of H.R. 4614 would give Federal agencies the statutory 
authority that they need to contract with private collectors, there- 
by eliminating much of the confusion that some Federal agencies 
are now presently experiencing. 

In addition, now that debt collection legislation has been pro- 
posed, other Federal agencies, such as the Department of Agricul- 
ture, are awaiting the outcome of that legislation before going for- 
ward with their debt collection plan. Passage of H.R. 4614 would 
assist these agencies also. 

Third, collectors in the private sector have a good track record in 
collecting Government accounts. Collectors in the private sector 
have been collecting government accounts primarily at the State, 
county and local levels for many years. In addition, the Depart- 
ment of Education, as you heard this morning, has had the authori- 
ty to contract for collection services from the private sector since 
1978. 

In the years since that time private sector collectors have estab- 
lished an excellent track record, collecting delinquent student 
loans for that Department, as evidenced by the recent signing of 
new contracts with two private collection contractors to collect an 
additional portfolio of NDSL and GSL student loan account. 

Even the GAO, which several years ago opposed the use by Gov- 
ernment agencies of private collection contractors on policy 
grounds, has reversed its position, citing in part the positive experi- 
ence of the Department of Education in its pilot project involving 
the collection of delinquent student loan accounts by private con- 
tractors. 
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Finally, adequate safeguards exist to protect the consumer from 
unscrupulous collection practices. The Fair Debt Collection Prac- 
tices Act, which took effect in March 1978, and numerous State 
statutes and regulations, prohibit abusive, deceptive and unfair 
practices by collection agencies. This was a second reason cited by 
the General Accounting Office in overturning its earlier objections 
to the use of private collection contractors by Government agen- 
cies. 

H.R. 4614 would require compliance with the Fair Debt Collec- 
tion Practices Act and to all Federal and State laws pertaining to 
debt collection practices. In addition, H.R. 4614 would subject col- 
lection contractors to the Privacy Act of 1974. These safeguards 
would adequately protect consumers owing debts to the Federal 
Government. 

In summary, Mr. Chairman, the American Collectors Association 
firmly supports H.R. 4614. We believe that passage of this legisla- 
tion would dramatically improve the Government's ability to col- 
lect its debts and eliminate the confusion regarding the authority 
of Government agencies to contract for collection services, while at 
the same time protecting the interests of both the Government and 
consumers owing debts to Federal agencies. Most important, pas- 
sage of H.R. 4614 would be an important step toward returning bil- 
lions of dollars to the American taxpayers. 

Mr. Chairman, that concludes my prepared statement. I would be 
happy to answer any questions you may have. 

fPhe prepared statement of Mr. Cooper follows:] 
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STATEMENT OF THOMAS A.   COOPER 
DIRECTOR OF PUBLIC AFFAIRS 

AMERICAN  COLLECTORS ASSOCIATION,   INC. 
HOtO West 70th Street 

Minneapolis,  MN    5543S 

Before the 
Subcommittee on Administrative Law and Governmental  Relations 

Committee on the Judiciary 
United States House of Representatives 

On H.R.  1614,  the Debt Collection Act of 1981 
June 10,  1982 

SUMMARY 

The American Collectors Association,   Inc.   (ACA)  is an international 
trade association representing more than 2,800 debt collection 
agencies. 

2.      ACA strongly urges the passage of H.R. 4614. 

3.      Passage of H.R.  4614 would greatly benefit the federal government 
and the American taxpayers. 

H.R.  4614 will  improve the government's ability to collect its debts by 
making private sector resources available to it for debt collection. 

H.R.  4614 will eliminate much confusion that currently exists within 
government agencies regarding their authority to contract with 
private sector debt collectors. 

Collectors in the private sector have a good "track record" collecting 
government accounts. 

H.R.  4614 contains adequate safeguards to protect the interests of 
the government and consumers owing debts to federal agencies. 

8.       Passage of H.R.  4614 will be an important step toward returning 
billions of dollars to American taxpayers. 
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STATEMENT OF THOMAS A.   COOPER 
DIRECTOR OF PUBLIC AFFAIRS 

AMERICAN COLLECTORS ASSOCIATION,   INC. 
«0«0 West 70th Street 

Minneapolis. MN    55433 

Before the 
Subcommittee on Administrative Law and Governmental Relations 

Committee on the Judiciary 
United States House of Representatives 

On H.R.  161 a,  the Debt Collection Act of 1981 
June 10,  1982 

Mr.  Chairman and Members of the Committee: 

My name is Thomas A.  Cooper.    I am the Director of Public Affairs of 

the American Collectors Association,   Inc.    I appreciate the opportunity to 

appear before this subcommittee to present the Association's thinl<ing on 

H.R.  4614 with respect to the collection of debts owed to or guaranteed by 

agencies of the federal government. 

The American Collectors Association strongly urges the passage of 

H.R. 4614. The Association feels that passage of this legislation would 

greatly t>enefit the federal government and the American taxpayers. 

Background 

The American Collectors Association (ACA), which was formed in 

1939,  is an international organization of approximately 2,850 debt collection 

services.    All but about 100 of these firms are located in the United 

States.    Members include sole proprietorships, partnerships and corpor- 

ations,  ranging from one-person offices to firms with more than 100 

employees.    Member offices are located in metropolitan areas,  in smaller 

urban areas,  and in  rural communities across the nation. 

ACA members handle the collection of past due retail, professional 

and wholesale accounts receivable for more than 800,000 credit grantors. 
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Last year,  approximately J6.7 billion In past due accounts were referred to 

ACA members, and those members contacted approximately 12 million 

consumers who had promised to pay for goods or services by specific dates 

but who failed to keep those promises.    These contacts resulted in the 

return of more than $1.5 billion to credit grantors. 

Consumer debtors contacted by ACA member collectors fall into 

several general categories.    Most have fallen behind in payments due to 

various understandable reasons,  such as unemployment,  high medical bills, 

unexpected expenses or overbuying.    The collector's job is to help them 

organize their budgets so that creditors can be paid.    Only a small 

percentage are the "hard core" debt delinquents who have no Intention of 

paying for merchandise or services they purchase.    The professional 

collector has to know how to handle this type of debtor also. 

Special knowledge and skills are required by collectors to get people 

to pay past due accounts, particularly when they can't or don't want to 

pay.    To help members acquire this knowledge and skill, ACA has a 

progressive education program which includes putting on more than 125 

seminars each year to teach collectors basic psychology and communication 

skills, as well as compliance with federal and state laws and local ordi- 

nances.    ACA also produces various professional audiocassette training 

programs, as well as other materials,  for members to use as training aids 

in their own offices. 

The mobility of Americans makes ACA's annual national membership 

roster of major value.    When people move across the country or overseas 

and neglect to pay their past due accounts or notify creditors of their new 

addresses, it's the job of collectors to "skiptrace" these people.    When 

they are located,  accounts can be forwarded through  Roster listings. 
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Each month more than 168,000 accounts valued at over $28 million are 

forwarded among ACA members.    Efforts by local collectors will return 

millions of dollars to creditors, thus helping to reduce the cost of doing 

business. 

When accounts are referred by credit grantors to collection services, 

the overwhelming majority of these credit grantors are highly conscious of 

the procedures and techniques used because they are deeply concerned 

that the good reputations they have built be maintained.     In turn, the 

overwhelming majority of collection services are aware of this concern and 

recognize their responsibility to conduct themselves in an ethical and 

businesslil<e manner.    To do otherwise would diminish their chances of 

retaining clients and remaining  in business.    Throughout its tS-year 

history, ACA has guided and encouraged its members to maintain high 

standards of business conduct, and the thrust of ACA programs has 

always been in this direction.    A Code of Ethics and Operations as well as 

a set of Rules and  Regulations guide ACA members.    Any members not 

abiding by these principles and procedures are disciplined or expelled from 

the Association. 

In addition, the American Collectors Association and its state Units 

have been consistent advocates of debt collection regulatory legislation 

through the years,  from promoting and lobbying  for passage of the first 

collection agency licensing law,  passed In the state of California in 1927, 

to the passage of the Fair Debt Collection Practices Act which ACA 

supported in its final form in 1977,  and on to the present. 

The Debt Collection Act 

More than $239 billion in debts is presently owed to the United States 
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government, according to figures from the Office of Management and 

Budget.    Among these debts are:    over $13 billion In delinquent taxes; 

$10 billion reported improperly on the government's financial statements; 

more than $8 billion in rescheduled or stretched out loans;  $5 billion in 

unpaid interest assessments; and more than $2 billion in overpayments, 

double payments or payments to ineligible recipients.    Approximately 

$33 billion of these debts are delinquent or in default, and the interest on 

these delinquencies costs American taxpayers approximately $14 million 

every day. 

The magnitude of the government's debt collection problem, and the 

cost of the government's uncollected debts to the American taxpayers, are 

staggering.    Collection of just that portion of the $239 billion in debts 

owed to the government that is currently delinquent or in default would 

put nearly $150 Into the pocl<et of every man, woman and child in the 

United States, and collection of the bad debts written off annually by 

federal agencies would give the average American family an addition $20 

per year. 

The government's efforts over the past 11 months to collect its debts 

are commendable, and the Debt Collection Act is a very important step in 

the right direction.    The American Collectors Association fully supports 

the government's debt collection efforts and the provisions of H.R.  1611. 

Nearly one year ago today this Association proposed to the Senate 

Governmental Affairs Committee, which was considering the Senate version 

of the Debt Collection Act, that language authorizing government agencies 

to contract out collection functions to the private sector be included in the 

Debt Collection Act.    We were most pleased when this was added to 

S.  1249, and that language is an important part of H.R.  1611. 
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We believe that this legislation is needed, for several important 

reasons. 

1.     Government agencies lack the ability to collect debts effectively, 

in its Report on Strengthening Federal Credit Management, the 0MB Debt 

Collection Project stated,  "Almost without exception,   [government] agencies 

are not capable of aggressive, effective debt collection.    This is evidenced 

by high delinquency rates,  substantial writeoff of bad debts, and the 

large amount of debt reschedulings .   .   .   (Government] agencies do not 

have the motivation,  resources, or tools to be aggressive and effective 

debt collectors with the result being substantial losses to the government." 

Special knowledge and skills are required to motivate people to pay 

past due accounts, particularly when they can't or don't want to pay.    A 

substantial amount of training is necessary before an individual can even 

begin to be a productive collector, and several months of intensive collec- 

tion experience, along with additional training, are necessary before that 

collector becomes truly effective.    For the most part, government agencies 

lack the properly trained personnel and other resources necessary for 

effective collections.    The private sector already has in place sophisticated 

collection programs and systems, and private sector personnel involved in 

collection have the necessary motivation, training, expertise and 

experience.     Rather than  incurring the cost of setting up collection 

programs and hiring and training collection personnel  In an attempt to 

duplicate a function which is already being carried out very well by the 

private sector, government agencies would be wiser to use the collection 

services in the private sector that are presently available to them.     The 

passage of H.R.  '161'4 would make these private sector resources available 

to the Federal Government. 
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2. Confusion exists in some federal agencies regarding the authority 

of those agencies to contract for collection services with private sector 

collectors, and several other government agencies are waiting for a debt 

collection act to pass before contracting with private collectors.     In the 

months since April 17,  1981,  when the General Accounting Office and the 

Department of Justice issued 4CFR Part 102, their revised Standards for 

the Administrative Collection of Claims,  staff members from the American 

Collectors Association have had repeated contacts with personnel in 26 

federal agencies regarding their debt collection programs.    The picture 

emanating from those agencies was, and is, one of a complex and sometimes 

contradictory maze of regulations and legislation governing debt collection 

activities.     For example,  the Small Business Administration  reports that it 

is prohibited from using private sector collectors by Public Law 96-302, 

while on the other hand the Veterans Administration reports that it already 

has the authority to disclose debt information to credit bureaus pursuant 

to Public Law 96-466.    Passage of l-I.R.  4614 would give federal agencies 

the statutory authority to contract with private collectors, thereby 

eliminating much of the confusion that some federal agencies are presently 

experiencing. 

In addition, now that debt collection legislation has been proposed, 

some federal agencies, such as the Department of Agriculture, are awaiting 

to see the outcome of that legislation before contracting for collection 

services even though they already feel that they have the authority to 

contract for those services.    Passage of H.R. 4614 would assist these 

agencies, also. 

3. Collectors in the private sector have a good "tracl< record" 

collecting government accounts.     Collectors in the private sector have been 
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collecting government accounts, primarily at the state, county and local 

levels for many years.    For example, at the state level, ACA members 

collect for state hospitals and institutions, taxing authorities, educational 

institutions, highway departments, housing authorities, and others.    At 

the county level, ACA members collect for county hospitals and institu- 

tions, housing departments, finance departments, welfare departments, 

criminal divisions and others.    At the city level, ACA members collect 

utility accounts, hospital and institutional accounts, judgments, taxes, 

ambulance fees, business license fees, parking fines,  library fines and 

others.    ACA members return millions of dollars annually to these govern- 

ment bodies. 

In addition, as the committee is well aware, the Department of 

Education has had the authority to contract for collection services from the 

private sector since 1978.    In the years since that time, private sector 

collectors have established an excellent track record collecting delinquent 

student loans for that department, as evidenced by the recent signing of 

contracts with two private collection contractors to collect an additional 

portfolio of NDSL and CSL accounts. 

Even the CAO,  which several years ago opposed the use by govern- 

ment agencies of private collection contractors on policy grounds,  has 

reversed its position citing,  in part, the positive experience of the 

Department of Education in its pilot project involving the collection of 

delinquent student loan accounts by private contractors. 

1.    Adequate safeguards exist to protect the consumer from unscru- 

pulous collection practices.     The Fair Debt Collection  Practices Act  [15 

U.S.C.   1692],  which took effect in March of 1978, and numerous state 

statutes and regulations, prohibit abusive, deceptive and unfair practices 
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by collection agencies.    This was a second reason cited by the General 

Accounting Office in overturning its earlier objections to the use of private 

collection contractors by government agencies.    H.R.  4614 would require 

compliance with the Fair Debt Collection Practices Act and to all federal 

and state laws pertaining to debt collection practices.     In addition, 

H.R. 4614 would subject collection contractors to the Privacy Act of 1974. 

These safeguards would adequately protect consumers owing debts to the 

Federal Government. 

Summary 

In summary,  the American Collectors Association firmly supports 

H.R. 4614.    We believe that passage of this legislation would dramatically 

improve the government's ability to collect its debts and eliminate the 

confusion regarding the authority of government agencies to contract for 

collection services, while protecting the Interests of both the government 

and consumers owing debts to federal agencies.    Most important, passage 

of H.R. 4614 would be an important step toward returning billions of 

dollars to the American taxpayers. 



Mr. HALL. Thank you, Mr. Cooper. I do have one or two questions 
I would like to ask you. 

How would the contracting provisions of H.R. 4614 actually 
work? No. 1, what authority would collectors have to negotiate 
with debt owners regarding payment other than direct payment in 
full? 

Mr. COOPER. Mr. Chairman, it is my understanding that certain 
authorities would be retained by Government agencies under 4614. 
For example, the Government agency would retain the authority to 
litigate claims and also retain the authority to compromise ac- 
counts. So what would be turned over to the private sector collector 
would be the authority to collect a claim in full or to work with the 
Federal agency to suggest other courses of action that may be open 
to them. 

Mr. HALL. DO you believe that local small contracts with local 
collectors is the most effective way to handle collections? 

Mr. COOPER. I believe the most effective way to handle collections 
would vary somewhat depending upon the types of accounts that 
are being referred and on the types of problems that specific Feder- 
al agencies have in their own collection areas. 

For example, the Department of Eklucation was approached with 
the idea of using smaller collection agencies all over the country. 
Their argument against doing so was that the way those accounts 
are maintained and the way the records are maintained, and the 
manner in which the information is retained by the Department of 
Education made it extremely restrictive in the ability of the De- 
partment of Education to refer those accounts out to many differ- 
ent agencies. 

On the other hand, there are some Federal agencies that have 
widely decentralized record maintenance, the Department of Agri- 
culture being one of those. 

Mr. HALL. Well, does the Department of Education use local col- 
lectors? 

Mr. COOPER. The Department of Education currently is under 
contract with two collection contractors, one in the city of San 
Francisco and one in the cities of Chicago and Atlanta, to collect 
student loan accounts. 

Mr. HALL. What sort of a financial arrangement does the Depart- 
ment have with those two agencies? 

Mr. COOPER. The arrangement is that certain accounts would be 
referred and they will be collected by those contractors on a contin- 
gent fee basis. 

Mr. HALL. DO you know what the contingency fee basis is? 
Mr. COOPER. The contingent fee has been reported in the San 

Francisco area to be 38 percent. In the Chicago-Atlanta area it is 
reported to be 24 Va percent. 

Mr. HALL. DO those two agencies for the Department have the 
right to compromise a claim without getting the Department ap- 
proval? 

Mr. COOPER. NO, they do not. In those cases there is a Federal 
Department of Education monitor assigned to the contractor office 
and it is the Federal monitor who has the authority to compromise 
any claims that may turn up. 
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Mr. HALL. In those two areas that you mentioned, after the futil- 
ity of an attempt to gain a compromise or a payment and is re- 
ferred back to the Department, has the Department gone forward 
and filed any suits in the courts? 

Mr. COOPER. I am not familiar with what the Department of Edu- 
cation has done after those accounts were returned to it. I do know 
that under the pilot project that the Department of Education was 
involved in from 1979 to 1981, some of the accounts that were not 
collected under that pilot project have been rereferred under the 
current contract. 

Mr. HALL. Does the Fair Debt Collection Practices Act sufficient- 
ly assure that contractor collectors will employ proper methods of 
debt collection, that there would be no misrepresentation, threats 
or harrassment? 

Mr. COOPER. We believe that it does, and I think the experience 
of the industry under the Fair Debt Collection Practices Act in the 
years since its enactment would support that. 

Mr. HALL. DO you think that the contract terms that now exist 
in the California area and Atlanta  

Mr. COOPER. San Francisco, Chicago and Atlanta, yes. 
Mr. HALL. DO you think that those terms are sufficiently attrac- 

tive to make it attractive to these people to seek those contracts? 
Mr. COOPER. The terms of the contracts in those three areas are 

attractive only to one small segment of the industry, that being the 
large collection companies in the country. The previous gentlemen 
who testified from the Associated Credit Bureaus pointed out some 
of the problems with those specifications. 

In the case of the Department of Education, 57 pages were devot- 
ed specifically to the specifications under which a contractor would 
have to operate. We feel that those were unduly restrictive and 
would cut out some of the very qualified contractors. However, if 
we look at additional requests for proposal that have been issued 
by the Government agencies for debt collection, the Department of 
the Interior has issued a contract in their Office of Surface Mining 
that has a three-page statement as opposed to 57 pages. 

I think that there are ways in which Federal agencies can make 
their contracts attractive to all types of collection contractors. 

Mr. HALL. Why is a contract different in California than it is in 
Chicago for the Department of Education—the percentage? 

Mr. COOPER. The contracts on each of the three areas were issued 
on a competitive basis and the contractors were required to bid on 
specific portfolios in each of the three areas. In California there 
were only about a half a dozen bidders, whereas in Chicago and At- 
lanta there were upwards of 15 to 20 bidders. I would suspect that 
the number of bidders and the types of bids submitted led, at least 
in part, to the differences in the percentage. 

Mr. HALL. DO you believe that any contractors who are dealt 
with under this act should be bonded? 

Mr. COOPER. Yes, I do, and our Association would support bond- 
ing. Bonding is a requirement of the Department of Education and 
I think it is a wise move. 

Mr. HALL. Thank you very much, Mr. Cooper. I recognize the 
gentleman from Ohio, Mr. Kindness. 
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Mr. KINDNESS. Thank you, Mr. Chairman, and thank you, Mr. 
Cooper. I do not believe I have any questions at this moment. 

Well, let me just check one thing. In your testimony, Mr. Cooper, 
you referred to the Department of Education's pilot project. Could 
you tell us the approximate scope of that pilot project? 

Mr. COOPER. Congressman Kindness, I do not have the exact fig- 
ures in front of me. The 0MB testified this morning to the figure 
of somewhere around $1 billion. It is my recollection that may be a 
bit high. My recollection is that it is in the area of $700 million. 

Mr. KINDNESS. YOU say that the private sector collectors have es- 
tablished an excellent track record in collecting delinquent student 
loans for that Department. Could you tell us about what the track 
record is? 

Mr. COOPER. That portfolio of accounts ranged in age anj^here 
from about 1 year or 2 years old on back to 10 years-plus in age. 
The performance varied, depending on the age of the account, obvi- 
ously, because the older an account is the more difficult it is to 
locate an individual, especially in the case of a student, who repre- 
sents a very mobile population. 

The figures, as far as return rate, have not been made public, but 
they have been the subject of a study by Booz-Allen, Hamilton and 
it is my understanding that the figures averaged in the area of 10- 
percent recovery. National figures for recovery of accounts at pres- 
ent range on the average from 20 to 25 percent. 

However, the actual recovery experience depends a great deal on 
the type of information available on the debtor, the age of the ac- 
count and how locatable that person might be. 

Mr. KINDNESS. But your recollection is that it is about 10-percent 
recovery that was experienced in that pilot program? 

Mr. COOPER. The information available to us was that it was 
around 10 percent. The expectation on the current contract is also 
about 10 percent. 

Mr. KINDNESS. Thank you. Thank you, Mr. Chairman. I yield 
back. 

Mr. HALL. Thank you, Mr. Cooper. 
With the addition of two statements for the record, one by the 

General Accounting Office, submitted by Mr. Wilbur D. Campbell, 
Acting Director of the General Accounting Office, and a statement 
by Mr. John Shattuck, American Civil Liberties Union, both of the 
statements will be made a part of this record. 

[The prepared statement of Mr. Campbell follows:] 



SUMMARY OF PREPARED STATEMENT 
OF 

inLBUR D. CAMPBELL, ACTIKG DIRECTOR 
ACCOCNTING AND riNANCIAL MANAGEMENT DIVISKW 

GENERAL ACCOUNTING OFFICE 

At the start of fiscal 1982, Federal agencies reported that 
receivables frora U.S. citizens and organizations exceeded $180 
billion—a 45 percent increase in the last 2 years.  Of the $180 
billion about $33 billion was delinquent.  Further, over $1 billion 
in uncollectible receivables is being written off each year and it 
is estimated that an additional $8 billion will be written off as 
uncollectible over the next several years. 

Ne have been stressing in our reports to the Congress and in 
our prior testimony in support of comprehensive debt collection 
legislation that solving the Governioent's debt collection problems 
requires a combination of administrative and legislative actions. 
The President and the Office or Msmagesient and Budget are placing 
enfihasis on resolving the debt collection problem.  However, enact- 
ment of House bill 4614, along with other provisions of the compre- 
hensive debt collection legislation now being considered by the 
Congress, is necessary to provide additional collection tools and 
remove obstacles to effective Federal collection efforts. 

Our position on each section of Bouse bill 4614 is sunsarized 
below and is discussed in more detail in the body of this state.'nent. 

Section Subject GAO Position 

2 Protection of Federal Collectors   No objection 

3 Clarification of the Statute of    Support 
Limitations Relative to Offset 

4 Interest and Penalty on Indebted-  Support 
ness 

5 Service of Sunrnons Support (however, 
pending ariendaent to 
Federal Rules of Civil 
Procedure nay accora- 
plish this purpose) 

6 Contracting for Collection Assist- Support 
ance 
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The President and the Office of Management and Budget 

are placing emphasis on resolving the debt collection problem. 

However, enactment of House bill 4614, along with other 

provisions of the ccanprehensive debt collection legislation 

now being considered by the Congress, is necessary to pro- 

vide additional collection tools and remove obstacles to 

effective Federal collection efforts. 

I will comment briefly on the specific provisions 

of House bill 4614. 

Protection of Federal Debt Collectors 

Section 2 of the bill would make it a Federal criminal 

offense to kill a Federal officer or employee collecting debts 

owed the Government.  We have no objection to this provision. 

Clarification of the Statute of Limitations 

We support Section 3 of the bill which amends the Statute 

of Limitations (28 U.S.C. 2415) to make clear that it does 

not bar administrative offset of Federal debts more than 6 

years old.  Although, in our opinion, the Statute of Limitations 

currently does not legally bar administrative offset of 

these debts, the Department of Justice has a contrary view. 

This amendment will resolve the issue. 

Where practical to do so, efforts to collect debts by 

offset or any other means should be made while the debts are 

current.  For many unpaid debts, however, it is not cost 

effective or feasible to pursue collection action through the 



courts and, often, the opportunity to collect by offset does 

not arise or is not discovered within the 6 year period. 

We are not able to estimate the eunount of loss to the 

Government that would be experienced if this amendment is 

not enacted and the Justice view should prevail.  The most 

evident impact would involve the debts of Federal employees 

that agencies have reported over the years to the Office of 

Personnel Management for eventual offset against Federal 

employees' retirement accounts.  When offset against current 

pay has not been possible, this method of collecting has been 

regarded as a preferred alternative to burdening the U.S. 

Attorneys and the court system with formal legal actions 

to collect the debts.  The Office of Personnel Management has 

not kept statistics on the number or amount of such debts 

awaiting future offset or on what portion of them is more 

than 6 years old, but its offset collections have averaged 

about $4.6 million annually over the last several years. 

It should be noted that the intent of this section is 

consistent with a provision of Public Law 96-466 enacted on 

October 17, 1980, which removed any time bars which might 

prevent the Veterans Administration from taking administrative 

action to offset an indebtedness against future benefits pay- 

ments made by the Veterans Administration. 

Basic requirements for collection by offset are contained 

in the Federal Claims Collection Standards.  Last July these 

requirements were cimended to provide certain new safeguards 

99-306 O - 83 - 
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National Credit Union Administration, and the Department of 

Housing and Urban Development and  are being studied by several 

other agencies. 

The use of private sector resources, where cost effective 

and otherwise practical, should reduce the growing losses on 

uncollectible debts and reduce the volume of referrals to 

the Department of Justice for litigation. 

We greatly appreciate the opportunity to provide this 

statement. 

[The prepared statement of Mr. Shattuck follows:] 
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An elementary and fundamental requirement of due 
process in any proceeding which is to be accorded final- 
ity is notice reasonably calculated, under all circum- 
stances, to apprise interested parties of the pendency 
of the action and to afford them an opportunity to pre- 
sent their objections. . . . 

But when notice is a person's due, process which 
is a mere gesture is not due process.  The means era- 
ployed must be such as one desirous of actually inform- 
ing the absentee might reasonably adopt to accomplish 
it.  The reasonableness and hence the constitutional 
validity of any chosen method may be defended on the 
ground that it is in itself reasonably certain to in- 
form those affected, . . . or, where conditions do not 
reasonably permit such notice, that the form chosen is 
not substantially less likely to bring home notice than 
other of the feasible and customary substitutes. 

339 U.S. at 314-15. 

Personal service is the best means of ensuring actual notice, 

and Is the general procedure under Rule 4(d).  Means of service 

other than personal service or its equivalent may suffice if it 

meets the test of "whether the method is reasonably calculated 

to give actual notice and, if there is some doubt on that point, 

is it at least the best possible procedure under the circumstances." 

Without personal service, actual notice becomes more difficult, but 

certified mail with return receipt requested can meet this actual 

notice test. 

But under the standard in H.R. 4614—"if service is otherwise 

unpracticable"—a grave danger exists that actual notice will never 

occur.  This standard severely compromises a debtor's due process 

rights in that it diminishes the requirement of actual notice in a 

civil proceeding.  If personal service is not to be used in debt 

collection cases, as is the standard under Rule 4(d), the manner of 

service used must at the very minimum ensure actual notice to meet 

4 
4 C. Wright i A. Miller, Federal Practice and Procedure: 

Civil S 1117 (1969). 
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minimutn due process requirements.  Accordingly, the ACLU urges the 

Subcommittee to amend Section 5 to provide that actual notice always 

be given in debt^collection cases. 

Regarding privacy rights, the specific provisions of H.R. 4614 

do not present the grave threats to privacy rights of other parts 

of the proposed Debt Collection Act, which remove some current 

federal Privacy Act protections.  Section 6 of H.R. 4614 amends the 

Federal Claims Collection Act, 31 U.S.C. S 952 (1966), to allow 

government contracts for collection services.  Section 6 expressly 

provides that the contractor shall be subject to the Privacy Act 

of 1974, 5 U.S.C. S 1692 (1977).  This guarantees that the privacy 

rights of government debtors will be safeguarded in the collection 

process. 

Personal records maintained by government agencies are now 

covered by the federal Privacy Act, which protects the privacy of 

federal record-subjects.  But unless the Privacy Act is uniformly 

applied to government contractors, the purpose of this important 

protection of individual rights will be circumvented.  Fortunately, 

H.R. 4614 guarantees Privacy Act coverage of debt collection agencies, 

but other portions of the omnibus act—as well as S. 1249, the 

Senate companion to the omnibus House bill—do not extend Privacy 

Act coverage to credit reporting bureaus.  This creates a substan- 

tial gap in government-collected personal information protected by 

the less stringent Fair Credit Reporting Act, 15 U.S.C. S 1681 (1970). 

Specifically, the Fair Credit Reporting Act (PCRA) does not 

provide for direct access to inspect and copy records, unlike the 

Privacy Act.  Rather, the record-subject has only a limited right 

to know the 'nature and substance" of the information in a consumer 
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reporting bureau file, as described by a bureau employee.  More- 

over, the Privacy Act requires that record information must be 

accurate, relevant, timely and complete, but the FCRA only requires 

completeness and accuracy. 

Additionally, the Privacy Act permits appeal of the denial 

of an amendment of a record, but the FCRA does not.  Both statutes 

allow a record-subject to file a dispute statement with the record- 

keeper, but only the Privacy Act demands that the agency transmit 

a copy of the statement whenever the disputed information is sub- 

sequently disclosed.  The FCRA also makes the investigation of a 

dispute over record information purely discretionary whenever the 

agency has "reasonable grounds to believe that the dispute by the 

consumer is frivolous or irrelevant." 

Finally, the Privacy Act allows disclosure of information only 

under narrowly defined conditions, whereas the FCRA permits much 

wider disclosure.  Credit bureaus, subject only to the FCRA, have 

generally been quite willing to sell reports to numerous parties 

having no credit relationship with the record-subject, such as 

inspection bureaus. Insurance companies, employers, and law enforce- 

ment agencies.  In most cases the individual is completely unaware 

of these disclosures.  All these differences between the Privacy 

Act and the FCRA demonstrate that only the former adequately pro- 

tects the privacy rights of record-subjects. 

While the specific provisions of H.R. 4614 do not present 

serious privacy problems, the full Debt Collection Act before the 

Senate, S. 1249 (whose provisons parallel the House bills), endangers 

privacy rights in many ways.  Before amendment, the Senate bill 
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exempted credit bureaus from Privacy Act coverage, required screening 

of federal credit applicants for unpaid taxes, mandated use of the 

social security number on federal credit applications, and permitted 

the IRS to disclose addresses of taxpayers to agencies, who in turn 

release them to credit bureaus.  The ACLU asserted the following 

points against the Senate bill (see attached statement):  (1) in 

addition to endangering privacy rights, the bill gave credit bureaus 

a "windfall profit" of federal information without limits on its 

use; (2) the bill allowed unlimited tax return information to be 

disclosed in the screening process for unpaid debts; (3) any further 

mandated use of the social security number would make it a universal 

identifier; (4) the disclosure of addresses by the IRS would threaten 

the original mission of the IRS as well as the privacy of taxpayers. 

In response to the ACLU testimony, the Senate amended S. .249 

in several ways.  Now the Senate bill requires that before debtor 

information may be disclosed, the agency head or his designee must 

certify that the debt is valid and make a reasonable attempt to 

locate the current address of the debtor.  In addition, the bill 

as amended limits information disclosed to the credit bureaus to 

the name and other Identifying information on the debtor, the agency 

to which the debt is owed, and the amount of the debt.  The amended 

bill also restricts the information disclosed by the IRS to agencies 

for delinquent tax screening.  Nonetheless, the Senate bill, even 

as amended, seriously threatens privacy rights, most notably by 

falling to provide Privacy Act coverage for personal information 

supplied by federal agencies to credit reporting companies operating 

as government contractors.  The ACLU remains strongly opposed to 
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any final package of debt collection legislation, of which H.R. 

4614 is a part, which endangers the civil liberties and privacy 

rights of persons suspected of being federal debtors. 

In sum, the ACLU recognizes the legitimate goal of H.R. 4614: 

more efficient management of government debts.  It is very concerned, 

however, about the diminished due process rights enacted by Section 5 

of the bill.  And the ACLU urgently requests that all efforts be 

made in the House to guarantee federal privacy rights, as accomplished 

in Section 6.  Without such efforts, the Debt Collection Act of 1981 

will in effect subordinate individual privacy rights to government 

debts. 
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The ACLU is a nationwide, non-partisan organization 

devoted to the protection of the Bill of Rights.  Over recent 

years, the ACLU has actively promoted efforts to preserve and 

enhance the privacy rights of those who are the subjects of 

personal records maintained by private industry and govern- 

ment. 

I appreciate this opportunity to comment again on S. 1249, 

which would allow federal agencies to disclose private records 

to consumer reporting agencies of persons alleged to be in debt 

to the government.  I have already testified at length on all 

the issues with civil liberties implications before the Senate 

Governmental Affairs Committee.  A copy of that testimony is 

attached.  Many of the serious privacy questions I raised then 

have been resolved by committee amendment to the original bill. 

The bill now specifies and substantially narrows the informa- 

tion to be disclosed by the federal agencies:  it requires 

agency heads to review and verify that a claim is owed, and 

make reasonable efforts to locate an individual without an 

address before releasing any information.  The Committee also 

limited the information that may be disclosed by the Internal 

Revenue Service to loan agencies to the existence of any 

undisputed outstanding tax liability of a person applying for 

a federal loan, and established procedural safeguards for 

salary offsets of government employees.  We commend the 

Governmental Affairs Committee for its effort to bring the 
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expedited procedures for federal debt collection into 

conformity with the protection of privacy interests. 

Some issues remain in the bill that are troubling to the 

ACLU.  Perhaps the most important issue is the fact that the 

bill circumvents the federal Privacy Act with respect to 

personal information disclosed by federal agencies to private 

credit reporting companies.  This issue is discussed at 

length in my statement before the Governmental Affairs Committee. 

A second issue is a matter on which we have repeatedly made 

our views heard:   use of the social security number.  The bill 

would require federal loan applicants to furnish their social 

security numbers, and would allow agencies to use the numbers 

for identity verification for debt collection.  We oppose any 

new mandated use of the social security number, because of the 

inherent potential for weakening the American citizen's privacy 

interests.  Of course, the social security number is already 

informally used for a variety of identification purposes.  Each 

additional mandated use, however, is further incentive to 

turning the number into a "universal identifier," providing tha 

key to access to a nationwide databank containing a wide range 

of personal information, with all the Big Brother connotations 

that accompany that notion.  Because there are already so many 

informal uses for the social security number, and pooling of 

records is so common, each new mandated use should be carefully 

weighed.  In this case, we believe the advantages for 

identification are minimal in comparison with the serious 

incremental incursion on the privacy rights of all Americans. 



108 

S. 1249 also allows the Internal Revenue Service to 

disclose to federal agencies mailing addresses of individuals, 

which may in turn be redisclosed to consumer reporting 

agencies in accordance with the other provisions of the bill. 

Such a provision puts the IRS machinery to a use for which it 

is not built, thereby diverting resources from its sole 

intended mission, the collection of taxes.  In so doing, the 

disclosure of addresses undermine strict confidentiality in 

which taxpayers must have faith.  Efficient tax collection 

depends on the public perception that all information furnished 

to the IRS will be kept confidential, so that voluntary provision 

of data will be frank and complete.  Once the doors to the vast 

personal data within the IRS are opened, even if only a crack, 

taxpayers' fears for their privacy can begin to overcome their 

duty to reveal essential details of their lives for purposes of 

tax payment.  Therefore, address disclosure by the IRS threatens 

the original mission of the IRS as well as the privacy of tax- 

payers. 

The final issue of concern to the ACLU has been substantially 

resolved by Committee amendment, but we would still like to 

signal it for close scrutiny.  Section 7 provides that in response 

to a request by a federal agency which is screening a loan 

applicant, the IRS may disclose whether such applicant has out- 

standing tax liabilities.  We would like to see the bill specify 

what procedures should be followed to determine that a liability 

exists.  These procedures should include safeguards for the 

taxpayers so that no disputed liability would be subject to 
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disclosure, no information would be released unless it 

had been verified and certified as accurate.  The existence 

of safeguards will reassure the taxpayer that only limited 

and accurate information will be revealed, and the voluntari- 

ness of compliance on which the tax system depends will be 

sustained. 

Conclusion 

I would like to emphasize that the ACLU understands the 

importance of efficient federal debt collection, and we 

commend the efforts of the Governmental Affairs Committee in 

pursuing that goal in ways that attempt to minimize intrusions 

on individual privacy.  We are nevertheless obliged to continue 

to offer constructive suggestions and criticisms on issues 

raised by the bill where we believe privacy has been unnecessarily 

threatened. 

Thank you for the opportunity to appear before the 

Committee. 

99-306 0 - B3 
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The American Civil Liberties Union is a nationwide, non- 

partisan organization devoted to the protection of the Bill of 

Rights.  Over recent years, the ACLU has actively promoted 

efforts to preserve and enhance the privacy rights of those who 

are the subjects of personal records maintained by private 

industry and government. 

I appreciate this opportunity to comment on S. 1249, 

which would allow federal agencies to disclose private records 

to consumer reporting agencies of persons alleged to be in debt 

to the federal government. While the objective of the proposed 

legislation—to facilitate collection of debts owed to the 

federal government—is certainly legitimate, that objective need 

not, and should not, be accomplished at the cost of undermining 

existing privacy rights protected by federal statute.  Personal 

records maintained by government agencies are now covered by the 

federal Privacy Act, 5 U.S.C. Section 552a, which protects the 

privacy of federal record-subjects and imposes corresponding 

obligations on government recordkeepers. 

The House of Representatives has already passed a version 

of this proposal, H.R. 2811, which would accomplish the debt 

collection objectives, but in ways that are comparatively less 

intrusive on the privacy rights of the subjects of the released 

records.  I will first address the general objections of the 

ACLU to the approach of either version, both of which assume the 

necessity of diluting privacy protections to achieve their goals. 
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Both H.R. 2811 and S. 1249 would authorize the transfer 

of records to private consumer reporting agencies, the theory 

being that if debtors' credit ratings are affected by non-payment 

of federal loans, there will be incentive to meet their obliga- 

tions.  Since the Privacy Act applies to records maintained by 

government contractors, it would continue to apply to records 

transferred to consumer reporting agencies, were it not for a 

provision in the bill which repeals the Privacy Act for this 
1/ 

category of contractors . 

This provision virtually amounts to a "windfall profit" 

for the consumer reporting industry.  The industry is given free 

access to additional "raw material"—credit information—that 

it can then use to further its own business interests of rating 

people's credit standing.  Under S. 1249, credit reporting 

companies are not obligated to pay anything for this infornation, 

but only to do what they are in business to do anyway.  The 

only "cost"  of this arrangement is extinguishment of the exist- 

ing privacy rights of federal record subjects. 

The Privacy Act emd Government Contractors 

Unless the Privacy Act is uniformly applied to government 

contractors, federal agencies will be able to avoid their 

responsibilities under this important law and frustrate its 

purpose.  In its 1977 Final Report, the Privacy Protection Study 

Commission, established by Congress, stressed that ". . .the 

Federal government must assure that the basic protections of the 

1./ Section 2 (c) (2) of S. 1249 provides that " [a] consumer report- 
ing agency to which a record is disclosed. . . shall not be 
considered a contractor for the purposes of this section." 
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Privacy Act apply to records generated with Federal funds 
2/ 

for use by the Federal government."    In fact, the Commission 

recommended that the scope of the Privacy Act be expanded so as 

to apply to records maintained by government grantees as well as 

contractors.  In any event, if Congress is to allow the agencies 

to contract with private consumer reporting companies, both the 

letter and the spirit of the Privacy Act require that it continue 

to apply to these records. 

Considerable attention over the past ten years has been 

focused on the impact on personal privacy of the practises of 
3/ 

the credit reporting industry.   The capacity of credit bureaus 

to collect, store and disseminate personal information has grown 

rapidly with the growth in demand for consumer credit and 

advances in computer technology.  While these developments have 

made it possible for credit agencies to serve their subscribers 

more efficiently, they have also increased the risk of error or 

invasion of privacy that an individual must incur in order to 

enjoy the advantages of consumer credit. 

The harm that may befall an  individual when inaccurate, 

incomplete, or irrelevant information is disseminated in a credit 

report can be substantial.  This is a result of the highly 

personal nature of the information incorporated into credit 

reports as well as the great number of important decisions which 

are made on the basis of this information. 

27"Personal Privacy in an Information Society," The Report of 
the Privacy Protection Study Commission, p. 505, 1977 (hereafter 
Privacy Commission). 
3/  See, e.g.. Hearings before the Subcommittee on Consumer Credit 
of the Senate Committee on Banking, Housing and Urban Affairs on 
S. 2360 to Amend the Fair Credit Reporting Act (93rd Congress, 1973) 
and on S. 1840 to Amend the Fair Credit Reporting Act (94th Congress, 
1975). 
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The negative Impact of inaccurate or irrelevant 

information in a report is compounded by the practice of selling 

reports to just about anyone willing to pay the price. Credit 

bureaus possess substemtial "gatekeeping" powers with the 

information they control affecting not only the credit relation- 

ship, but also the relationship an individual has with Insurers, 

employers, landlords, and many others who decide whether to 

grant or deny a benefit on the basis of information contained 

in credit reports.  Thus, an erroneous report can adversely 

affect many aspects of an individual's life. 

Under S.1249, records disclosed by government agencies to 

credit reporting companies would no longer be protected by the 

Privacy Act, and would be covered only by the Fair Credit Reporting 

Act (FCRA).  Record-subjects would thus lose a variety of important 

privacy rights. 

a.  Right of Access 

In light of the dangers posed by the existence and dissemina- 

tion of inaccurate personal information, basic principles of 

fairness require that record-subjects be granted the right to 

inspect and copy their records. While the Privacy Act provides 

for direct access, the FCRA does not.  Instead, the record 

subject has only a limited right to know the "nature and substance* 

of the information in a consumer reporting agency file, as 

described by an agency employee. 

The direct access provision of the Privacy Act is far more 

likely to instill confidence in the system, and provides the 

record subject with the information necessary to challenge the 

relevance or accuracy of information in the record.  It also 
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creates an incentive for agencies to insist upon trustworthy 

sources, since inaccurate or misleading information will more 

readily be discovered and challenged.  Under S. 1249 this 

right of access would be extinguished 60 days after a federal 

agency attempts to notify a record-subject of its intention to 

disclose the record to a consumer reporting agency. 

b.   Right of Correction 

The Privacy Act establishes effective safeguards to insure 

the accuracy of record information.  A record-subject may request 

correction or amendment of information which he or she believes 

is not accurate, relevant, timely or complete.  Under the FCRA 

on the other hand, an individual may not question the relevance 

of information but only its completeness or accuracy. 

The Privacy Act permits an individual who has been denied 

a correction or amendment of a record to appeal the denial, and 

if the appeal is unsuccessful, to seek judicial review.  No 

such rights are provided a record-subject under the FCRA or 

S. 1249, once a federal record has been disclosed to a consumer 

reporting agency.  Both statutes allow a record-subject to file 

a dispute statement with the recordkeeper, but only the Privacy 

Act places the agency under a duty to transmit a copy of the 

statement whenever the disputed information is subsequently dis- 

closed.  Finally, under the FCRA, an agency need not even 

investigate a dispute raised by a record-subject whenever "it 

has reasonable grounds to believe that the dispute by the 

consumer is frivolous or irrelevant."  The consumer reporting 
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agency is free to determine which disputes are irrelevant or 

frivolous. 

In sum, once a federal record has been disseminated to a 

consumer reporting agency, both S. 1249 and the FCRA deny a 

record-subject both the information needed to know of 

inaccuracies, and the procedural rights needed to assure that 

any inaccuracies which are discovered are expunged from the 

record. 

c.   Scope of Permissible Disclosures 

The Privacy Act allows a recordkeeper to disclose information 

without the record-subject's authorization only under carefully 

defined circumstances.  Both S. 1249 and the FCRA, on the other 

hand, dangerously expand the range of permissible disclosures. 

A consumer reporting agency would be permitted to furnish a 

credit report to any person who it "has reason to believe has a 

legitimate business need for the information in connection with 
V 

a business transaction involving the consumer."  Obviously, a 

consumer reporting agency will be inclined to define "legitimacy" 

broadly in order to sell more reports.  Credit bureaus have 

generally been quite willing to share reports with a broad range 

of parties having no credit relationship with the record-subject. 

Generally, the record-subject is completely unaware of such dis- 

closures, which are regularly made to collection agencies, 

inspection bureaus, insurance companies, employers, landlords, 

and law enforcement agencies. 

47   15 U.S.C. S 1681b(3) (E) , 
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These are only some of the important differences between 

the Privacy Act euid the FCRA.  They clearly demonstrate that 

a person who is the subject of records covered by the Privacy 

Act has far more privacy than one who is the subject of a record 

covered only by S. 1249 and the FCRA. 

I would now like to highlight our specific comments on 

S. 1249, which contains some provisions that more seriously 

threaten the privacy rights of record-subjects than does 

H.R. 2811. 

Limits on Information to be Disclosed 

S. 1249 contains no specific restrictions on what sort 

of information may be released by government agencies to 

consumer reporting agencies.  Section 3(1)(A) merely provides 

that any federal agency may "notify a consumer reporting agency" 

that a person is responsible for a claim.  Government files may 

contain a wide variety of personal information, unrelated to a 

person's debt status, and release of such information to 

consumer reporting agencies would only invade a person's 

privacy.  This situation is especially troublesome when such 

information, once released to credit reporting agencies, is subject 

to the weaker protection of the Fair Ci^edit Reporting Act, as I 

discussed above.  The House bill narrows this loophole, by 

explicitly limiting the information which may be disclosed to: 

1. the name, address, and other information necessary 
to establish the identity of the debtor; 

2. the eunount, status, and history of the claim;  and 

3. the agency or program under which the claim arose. 
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This provision expressly preserves the privacy of most personal 

information in government files, to the extent that such data 

is not clearly necessary for the specific purpose of debt 

collection. 

Disclosure of Tax Information 

Another objectionable provision of S. 1249, not contained 

in H.R. 2811, amends the Internal Revenue Code to allow the 

Internal Revenue Service to release tax return information to 

federal lending agencies.  This measure would seriously erode 

the existing statutory protection of the privacy of federal 

taxpayers. 

IRS is given broad powers to gather a wide range of 

detailed, highly personal data, in order to carry out its 

duty of collection of taxes.  In return for this freedom from 

constraints, Congress wisely provided in the Tax Reform Act of 

1976 that the IRS conform to stringent requirements of confiden- 

tiality.  Although the purpose of a teuc information disclosure 

under 5. 1249 is limited to determining the tax li2a>ility of 

federal loan applicants, there is no specific limit on what 

return information may be disclosed.  Under Section 7, "return 

information relating to the amount, if any, of any outstanding 

liability of a Federal loan applicantion for any tax" C9uld 

include a wide variety of information other than the amount 

of tax lieibility itself. 

A person's tax returns, and the records of his or her 

financial transactions with a bank or another private entity, 

are a reflection of that person's life.  Those records mirror. 
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often in great detail, personal habits and associations.  The 

beginning of a tax return gives name, address, social security 

number, identity and dependents and the taxpayer's gross income. 

Various schedules may indicate political and religious 

affiliations and activities, medical or psychiatric treatment, 

union membership, creditors, investments and holdings. 

Additional documents compiled by the taxpayer and pertaining 

to statements made on a tax return, but not filed with the return 

contain a similar wealth of sensitive personal information.  In 

1975, then IRS Commissioner Donald Alexander noted that the 

IRS has "a gold mine of information about more people than any 
5/ 

other agency in this country." 

The IRS has been given enormous, unparalleled coercive 

power to obtain information from individuals concerning every 

aspect of their private lives.  Without a subpoena or a warrant 

or any showing of probable cause, the IRS can require an 

individual to divulge intimate personal Information.  Because of 

the clear threat such broad powers hold to an individual's 

constitutional rights to be free from government coercion, the 

Supreme Court has carved a narrow "required records" exception 

to the Fifth Amendment, principally for the benefit of IRS.  See 

United States v. Sullivan, 274 U.S. 259 (1927).  This exception 

and the extraordinary authority which Congress has bestowed on 

IRS create a powerful presumption against any proposal, such as 

S. 1249, to transfer that authority to other agencies of government. 

57  Committee Print, Confidentiality of Tax Returns, House 
Committee on Ways and Means, September 25, 1975, at 3. 
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The statutory authority of IRS to obtain information must 

not be viewed as creating some form of governmental asset which 

may then be transferred to other arms of the government pursuing 

legitimate governmental objectives.  The information gained by 

the IRS does not in any sense "belong" to the Government.  Rather, 

it is held in special trust by the IRS for its unique, import2mt 

purpose of collecting taxes.  Indeed, it is only the unique 

nature of the IRS function that justifies the extraordinary degree 

of intrusion that that agency is allowed to make into the lives 

of individuals.  Dissemination of IRS information to other govern- 

mental agencies for non-tax purposes is a violation of the IRS' 

special trust. 

We urge you, therefore, to adopt the approach taken by the 

House bill and delete the broad access provisions of Sec-ion 7 

in order to avoid seriously eroding the privacy of tax information. 

Social Security Numbers 

S. 1249 also contains a requirement that individuals provide 

social security numbers on any applications for credit, financial 

assistance or other government payments.  This provision has no 

counterpart in H.R. 2811.  The ACLU has long taken the position 

that any new mandated use of the social security number threatens 

the privacy of all American citizens.  We agree on this point 

with numerous government studies and commission reports, including 

the 1973 report of an HEW Advisory Committee on Automated 

Personal Data Systems and the 1977 Report of the Privacy Protection 

Study Cominission. 
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of course, the social security number is already 

informally used for a variety of identification purposes.  Each 

additional mandated use, however, is further incentive to turning 

the number into a "universal identifier", which would provide the 

key to access to a nationwide databank containing a wide range 

of personal information, with all the Big Brother connotations 

that accompany that notion.  Because there are already so many 

informal uses for the social security number, and pooling of 

records is so common, each new mandated use should be considered 

carefully, weighing its value against the dangers arising to our 

civil liberties.  In this case, we believe the advantages for 

identification are minimal in comparison with the inherent threat 

to the privacy of all Americans. 

Procedural Safeguards 

The House version of S. 1249 includes several procedural 

safeguards which, at the very least, should be incorporated into 

the Senate bill. 

First, H.R. 2811 requires the head of an agency to review the 

claims for its validity, and places responsibility on the agency 

head for making a specific determination that a valid claim is 

due.  Because of the serious consequences for innocent record- 

subjects that would follow a miscalculation or inaccuracy, these 

additional procedures to guard against such errors are crucial. 

For the same reasons, we support the obligation imposed by 

H.R. 2811 on an agency to "make reasonable efforts to locate 
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the individual prior to disclosing information to credit 

reporting agencies", when a current address is unavailable. 

This provision acts as insurance that individuals will be given 

the opportunity to respond to the possibility of dislosure, 

and to participate in the process by checking the accuracy of 

information disclosed.  It also may serve to encourage otherwise 

unavailable individuals to meet their debt obligations.  If the 

incentive system is to work as intended, individuals must be 

aware of the consequences to their credit rating if they do not 

meet their obligations. 

We would like to commend the drafters of S. 1249 for including 

a requirement that the agency head "obtain satisfactory assurances 

from such consumer reporting agency" of compliance with the 

Fair Credit Reporting Act.  Precisely because the restrictions 

on consumer reporting agencies are so relaxed, it is essential 

that whatever few restrictions exist be rigorously enforced.  We 

suggest that elaboration of the specific assurances to be obtained 

would assist in meeting this goal. 

Conclusion 

While the ACLU appreciates the need to improve federal debt 

collection procedures, we oppose any measure which will deny record- 

subjects the rights currently afforded them by the Privacy Act. 

We do not object to the transfer of records to consumer reporting 

agencies so long as the Privacy Act continues to apply to these 

records, as it does to other records maintained by government 
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contractors.  If the records are to be transferred, at the 

very least, we urge that other existing statutory protections 

not be abandoned.  Mandated use of the social security number, 

reduction of IRS confidentiality and the other measures in 

S. 1249 criticized above, all would erode essential privacy 

protections.  We recommend their removal from the bill.  The 

pursuit  of efficient debt collection must not trjunple on 

the privacy rights of all Americans. 

Thank you for the opportunity to appear before the 

SuJbcommittee. 

Mr. HALL. I would like to state that the next meeting of the sub- 
committee will be on Wednesday, June 16, at 9 in this room, room 
2226. 

Mr. KINDNESS. What hour? 
Mr. HALL. Nine a.m. All the younger members have no problem 

with that time. At that time we will have a hearing on a bill con- 
cerning compensation for losses relating to the use of the chemical 
tris. 

I want to thank all of you for your testimony today. It was most 
interesting. I have had some eye-openers from what you have said 
about the amount of money that is owing to the Federal Govern- 
ment. It is a shame and disgrace that this situation exists, and this 
committee is going to try to do something about it. 

The subcommittee stands adjourned. 
[Whereupon, at 11:46 a.m., the subcommittee adjourned.] 





DEBT COLLECTION ACT OF 1981 

WEDNESDAY, JULY 14, 1982 

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON ADMINIS- 
TRATIVE LAW AND GOVERNMENTAL RELATIONS OF THE 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to call, at 9:30 a.m. in room 

2237, Rayburn House Office Building, Hon. Sam B. Hall, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Representatives Hall and Kindness. 
Staff present: William P. Shattuck, counsel; Janet S. Potts, as- 

sistant counsel; James B. McMahon, associate counsel; and Flor- 
ence McGrady, legal assistant. 

Mr. HALL. Good morning, ladies and gentlemen. We will proceed 
with the meeting of the subcommittee, the continuation of the 
hearing on H.R. 4614. 

I would like to make it a part of the record that the purpose of 
H.R. 4614 is to improve the debt collection procedures of the Feder- 
al Government. In recent years, increasing concern has been ex- 
pressed over the growing backlog of unpaid debts owed the Federal 
Government. According to the Office of Management and Budget, 
the total receivables due to the Government as of September 30, 
1979, were $175 billion. Of this amount, $49 billion, or 28 percent, 
represents foreign debt that is owed by foreign governments and 
businesses. The remaining $126 billion, or 72 percent, is domestic 
debt owed by individuals, businesses, educational institutions. State 
and local governments and other organizations. 

The greatest portion of debt owed the Government is in the form 
of loan receivables which total about $150 billion. Most of this debt 
consists of long-term loans owed to 358 loan programs operated by 
24 Government agencies and departments. A large portion of these 
loans at this time are delinquent. 

At present, the administration believes that agencies face serious 
deficiencies in resources and tools for effective debt collection. H.R. 
4614 contains provisions which are intended to provide agencies 
with the necessary resources and tools to collect debts owed the 
Government. H.R. 4614 modifies the debt collection procedures of 
the United States in three ways. First, the bill provides for the ad- 
ministrative offset of delinquent debts owed the Federal Govern- 
ment and by allowing these offsets beyond the existing 6-year stat- 
ute of limitations on debts. Second, H.R. 4614 requires that interest 
be charged on all overdue debts, that carrying charges be assessed 
against the debtor, and that a penalty charge of no more than 6 
percent be imposed for failure to pay any debt more than 90 days 
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past due. Finally, the bill allows agencies to contract to private 
debt collectors to obtain collection services to debts owed to the 
agency. Such debt collectors will be bound by the Privacy Act and 
Federal and State laws and regulations pertaining to debt collec- 
tion practices. 

I, frankly, am greatly concerned about the amount of money in- 
volved in this process. I don't know that enough appropriate atten- 
tion has been given to it over the years to get some of this money 
off the delinquent rolls, if there be any in that category, suid I un- 
derstand there is quite a bit. 

Of course, I am also thinking about the amount of our deficit, the 
amount of money that this Government owes. Possibly if some of 
the amount due and owing could be paid, we might have a differ- 
ent financial picture. I know that the American people feel that 
this debt is too large. I feel that same way. 

So we are having hearings, and we will continue having hearings 
tomorrow, in an attempt to find out in detail what the true picture 
is regarding this debt situation. 

Today, we have witnesses from the Export-Import Bank, Mr. 
Charles Lord, vice chairman and first vice president. He will be fol- 
lowed by Mr. Dale Sopper, Assistant Secretary for Management 
and Budget, Department of Health and Human Services; and then 
Mr. Bill Stafford from the city of Seattle, director of intergovern- 
mental relations for the U.S. Conference of Mayors and National 
League of Cities. 

We will begin this morning by hearing the testimony of Mr. 
Lord. We are very glad all of you folks are here, and we look for- 
ward to hearing your testimony. You may proceed, sir, as you see 
fit. If you would, identify those people who are at the table with 
you. 

TESTIMONY OF CHARLES E. LORD, VICE CHAIRMAN AND FIRST 
VICE PRESIDENT. EXPORT-IMPORT BANK OF THE UNITED 
STATES. ACCOMPANIED BY WARREN W. CLICK. GENERAL 
COUNSEL, EXPORT-IMPORT BANK, AND JAMES HESS. ACTING 
TREASURER-CONTROLLER, EXPORT-IMPORT BANK 

Mr. LORD. Thank you, Mr. Chairman. 
On my right is our General Counsel, Mr. Warren Glick; and on 

my left is our Acting Treasurer-Controller, Mr. James Hess. 
Mr. Chairman, I thank you for giving me the opportunity to 

appear before you today to explain the loan and guarantee pro- 
grams of the Export-Import Bank, and to clarify certain informa- 
tion regarding the Bank's operations. 

The Export-Import Bank of the United States is a wholly owned 
Government corporation that was established in 1934 to provide fi- 
nancing support for U.S. exports through a variety of programs, in- 
cluding direct loans, guarantees, and insurance. Specifically, we 
provide financing on terms and conditions that will enable U.S. 
suppliers to compete with their foreign counterparts who are sup- 
ported by the export credit instrumentalities of the countries in 
which they operate. 

In carrying out its programs, Eximbank does not use appropri- 
ated funds. Rather, it borrows from the U.S. Treasury on a short- 
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term basis for its day-to-day needs and then rolls over these bor- 
rowings on a quarterly basis with the Federal Financing Bank. 
Rollovers and new borrowings from the Federal Financing Bank 
combined have an average life of about 6 years. Eximbank has 
built up reserves against possible losses totaling $2.12 billion. 

Over the past half century, our financing has assisted in the 
export sales of more than $100 billion of U.S. goods and services. In 
fiscal year 1981 alone, we authorized nearly $12.9 billion in export 
credits, guarantees, and insurance which will be associated this 
year and in following years with approximately $19 billion of U.S. 
exports. 

Under the terms of its statutory mandate, Eximbank is required 
to find reasonable assurance of repayment before approving any re- 
quest for financing. This generally means that if a potential bor- 
rower is not considered creditworthy, a satisfactory guarantor or 
other forms of appropriate security will be required. In addition, 
the bank makes sure that each transaction it finances is technical- 
ly feasible and that there are not any adverse economic impacts on 
the United States. 

Although support for U.S. exporters is the reason for Eximbank's 
assistance, none of Eximbank's funds are actually loaned to them. 
Under our direct loan program, we extend loans directly to foreign 
purchasers of U.S. goods and services on repayment terms that 
usually run between 7 and 10 years. The foreign purchasers then 
use the dollars to pay for their specific U.S. purchases for which 
the loans were extended by Eximbank. This system has worked 
well and, over the past 50 years, we have made thousands of loans 
to foreign private and governmental entities. 

In addition to the loan program, we also insure and guarantee 
against default for commercial or political reasons credits extended 
by others to finance export sales. Under our insurance programs, 
we extend both short-term and medium-term insurance coverage to 
U.S. exporters on their foreign receivables; under our guarantee 
programs, we provide guarantees of loans made by U.S. or foreign 
financial institutions for U.S. purchases. Neither of these programs 
involves any extension of funds by Eximbank, except to pay off 
claims, which we then make every attempt to recover. 

Over the years, Eximbank has disbursed loans totaling $42.8 bil- 
lion. As of May 31, 1982, $26.2 billion had been repaid and $16.6 
billion is outstanding. Delinquent loans represent a very small part 
of Eximbank's $16.6 billion of loans receivable. As of that same 
date, $426 million of principal and $169 million of interest were de- 
linquent for 90 days or more. Approximately 99 percent of those de- 
linquent loans were made to governmental borrowers or have gov- 
ernmental guarantors, with the balance going to private borrowers. 

The vast bulk of the delinquencies consists of loans to Iran, 
which totaled $305.4 million of principal and $55.2 million of inter- 
est. Under the terms of the hostage release agreements, an escrow 
account containing enough funds to repay these debts in full, as 
well as debts owed to all commercial banks, has been established 
with the Bank of England. Negotiations are continuing with Bank 
Markazi, the Central Bank of Iran, to arrange for repayment of all 
Iranian debts. 
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In addition, debts owed by China and Cuba account for another 
$62.6 milUon of principal and $70.6 million of interest. These loans 
were extended in 1946 in the case of China, and between 1951 and 
1958 in the case of Cuba. 

If China, Cuba, and Iran are excluded, the total principal amount 
of all delinquencies amounts to $58 million, and the total interest 
amounts to $43 million. Including China, Cuba, and Iran, principeil 
arrears amount to less than 1 percent of total loan disbursements. 
Excluding those countries changes the percentage to 0.14 percent. 
Principal arrears as a percentage of loans currently outstanding is 
2.57 percent including China, Cuba and Iran, and less than one-half 
of 1 percent excluding those countries. 

Over the years, Eximbank has rescheduled a total of $1.55 billion 
of principal and $215 million of interest. Total principal resched- 
uled amounts to 3.61 percent of total disbursements and 9.34 per- 
cent of loans currently outstanding. 

As of May 31, 1982, Eximbank had authorized $68.3 billion in 
guarantees and insurance since the inception of those programs. 
$5.6 billion of that amount is still outstanding. Claims amounting 
to $192 million have been paid, of which $77 million has been re- 
covered to date. 

I thank you for giving me the opportunity to appear before your 
subcommittee today. I will now be prepared to answer any ques- 
tions you or the other members of your subcommittee may have. 

Mr. HALL. Thank you, Mr. Lord. 
Are all loans, guarantees, and insurance handled on a contract 

basis? 
Mr. LORD. Yes, sir, they are. 
Mr. HALL. Regarding your loans, do these contracts provide for 

any penalties for failure to repay the loans promptly? 
Mr. LORD. Our procedures in the contracts do provide for, of 

course, payment of interest on delinquent principal and on delin- 
quent interest. 

I would have to check with counsel on that. 
Mr. GLICK. The interest that we charge on a delinquent loan on 

the principal and interest is the interest on the basic loan itself, 
which today is 12 percent. We are currently considering and will be 
presenting to our Board in the near future a modification of that 
provision which would provide for interest after default to accrue 
at Eximbank's marginal cost of money. That step has not yet been 
taken, but it is near. 

Mr. HALL. IS interest charged prior to delinquency? 
Mr. GucK. Yes, sir. 
Mr. LORD. Yes. 
Mr. HALL. DO these contracts provide that interest continues to 

accrue when any payment is late or when it is in default? 
Mr. LORD. Yes, indeed. 
Mr. HALL. When the loan payments are late, are the terms of re- 

payment renegotiated and, if so, on what basis? 
Mr. LORD. That is the rescheduling that I referred to in my testi- 

mony. In the case of government debt, rescheduling is usually part 
of a multinational/multigovernment arrangement agreed to by the 
Government of the United States and other governments who also 
have obligations due from that particular country. 
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Mr. HALL. What is the interest rate you now charge on loans? 
Mr. LORD. Again, it is a contract. 
As counsel pointed out, it is either the interest rate that is in the 

contract initially, or whatever is negotiated in conjunction with 
other governments in the rescheduling agreements. 

Mr. HALL. Does the Eximbank represent some of the large corpo- 
rations of the United States? I have heard the number of eight 
major U.S. corporations that constitute the majority of its clients; 
is that correct? 

Mr. LORD. That is a perception that is not quite accurate. In the 
sense that the largest exporters in dollar volume are among the 
largest U.S. corporations, they tend to have the contracts, particu- 
larly on large development projects overseas, where U.S. corpora- 
tions are competing against Japanese and European corporations 
to get the business. 

Mr. HALL. Ck)uld you give me the names of those corporations? I 
think Boeing is one of them. 

Mr. LORD. Boeing is the largest American exporter in dollar 
volume. Greneral Electric Co., Westinghouse Electric Co., and the 
Caterpillar Tractor Co. are four that come to mind as major U.S. 
exporters. 

In the case of the Boeing Co., for example, they sell a jet aircraft 
to Singapore Airlines in competition with, say, the European 
Airbus Consortium. We offer financing on that sale to match the 
financing that the Europeans offer. The loan is made to Singapore 
Airlines, and they take the money to pay Boeing. Boeing has no ob- 
ligation to the Export-Import Bank on the debt. 

Mr. HALL. You indicated on page 2 that none of Eximbank's 
funds are actually loaned to the U.S. exporters, that "Under our 
direct loan program, we extend loans directly to foreign purchasers 
of U.S. goods and services on repayment terms that usually run be- 
tween 7 and 10 years." 

When you make a loan—let us use your Boeing example for pur- 
poses of what I am going to ask you—if Boeing contracts to sell air- 
craft to a foreign country or to a foreign purchaser, whether it be a 
country or another entity, and the sale price we will say would be 
$2 billion—that is an exorbitant figure maybe, but let us use it for 
our purposes here—does the foreign purchaser make an application 
to the Eximbank? Would you explain to this committee exactly the 
procedures on a loan application from origin to fulfillment? 

Mr. LORD. I will try. There are variations on the two basic 
themes. Essentially, we will have the application intially come to 
us from a U.S. exporter who is in a bidding contest for an overseas 
sale and will ask for a preliminary commitment from the Export- 
Import Bank, an indication that, under certain terms and condi- 
tions that are spelled out in the application and/or imposed by the 
Eximbank after review of the application, yes, we would be willing 
to extend a loan on the following terms and conditions: interest 
rate, repayment terms, et cetera. 

The exporter uses that, together with the standard private sector 
commercial information regarding his product, price, quality, deliv- 
ery, and so forth, in submitting his bid to the foreign buyer. If the 
exporter wins the bid, we then convert the preliminary commit- 
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ment to a credit authorization. It often takes a year or two before 
the funds are finally disbursed. 

Boeing, in the example given, if they win the bid, build the air- 
craft with their money and finance it with their funds, and then 
delivers it to the foreign buyer. At the point of delivery, if we are 
satisfied that all terms and conditions have been met, we will dis- 
burse to the foreign buyer who, in turn, will pay Boeing. Then we 
collect over the life of the loan from the foreign buyer and Boeing 
is out of the transaction. 

The other side is we will get requests from foreign buyers direct- 
ly where they have not specified a U.S. exporter but there is a 
major project in which they expect to have some U.S. content and 
are inquiring as to whether or not the Export-Import Bank will fi- 
nance any one of a number of successful U.S. exporters from a list 
should they be successful bidders. We go through the same proce- 
dure. We evaluate the credit terms and conditions and give a pre- 
liminary commitment. 

Mr. HALL. Then the Eximbank borrows from the U.S. Treasury 
on a short-term basis for its day-to-day needs, and then rolls over 
this on a quarterly basis with the Federal Financing Bank. 

Mr. LORD. That is correct. 
Mr. HALL. Does the Eximbank go into the public sector to borrow 

this money? 
Mr. LORD. Not directly. It is entirely through the Treasury with 

the Federal Financing Bank. 
Mr. HALL. What interest does the Eximbank pay on that bor- 

rowed money? 
Mr. LORD. It depends on the maturity, but when we borrow on, 

say, a 10-year basis, we will pay the Treasury's 10-year rate. 
Mr. HALL. On a sale to a foreign entity, using the Boeing trans- 

action again, it is possible then for Boeing to make a transaction or 
sale to a foreign purchaser and Boeing never be obligated to repay 
any of that money to the Eximbank. 

Mr. LORD. That is correct. 
Mr. HALL. Let us go to the Iranian situation. I think you said you 

had some delinquencies from China that are over 40 years old, and 
Cuba. 

Mr. LORD. Yes. 
Mr. HALL. Explain to me how the Iranian situation got where it 

is, and also Cuba and China. 
Mr. LORD. I was still in school when the China one went on. 
If I may defer on the Cuba and China to Mr. Click, whose insti- 

tutional memory is longer than mine, and then I will try to address 
the Iranian situation. 

Mr. CLICK. Loans that were made to Cuba were pre-Castro loans. 
They were made between the period of 1951 and 1958. There is no 
dispute about those debts being due, but when the revolution oc- 
curred, those properties were expropriated by the Castro govern- 
ment and they have refused to pay that debt. We still harbor hopes 
of some day collecting that debt. 

Mr. HALL. How much is that debt, the Cuba debt? 
Mr. GucK. Mr. Hess, do you have that? 
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Mr. HESS. The Cuba debt today is $36.3 million in principal, and 
the delinquent interest is currently $44.2 million, for a total of 
$80.5 million. 

Mr. HALL. $80.5 million. Is that a transaction that occurred iden- 
tical to the procedures as we mentioned on the Boeing transaction? 
Was there some local or domestic corporation that sought to do 
business with Cuba? 

Mr. CLICK. The loans were made in the same way, directly to 
purchasers in Cuba. What we were financing were exports of U.S. 
manufacturered goods from the United States, but the loans were 
made to Cuban entities. 

Mr. HALL. Were they made to the country or to private entities 
in Cuba? 

Mr. CLICK. One loan was made to Compania Cubana de Electrici- 
dad, which was a government entity, an electricity operation in 
Cuba; one was made to the Cuban Telephone Company; and an- 
other was made to a wholly private company, Compania Cubana 
Premadera, S.A., which is a private paper manufacturing company. 
Then there were a few smaller ones. 

Mr. HALL. What domestic corporation was involved in that? 
Mr. CLICK. I do not have with me the names of the U.S. suppli- 

ers. We can furnish that. 
In these cases, Mr. Chairman, there would not be just one U.S. 

supplier, there would be many ranging from 1 to 50 suppliers, or 
even more. But we could search our records and try to identify the 
suppliers for you. 

Mr. HALL. Would you do that and make it a part of this record? 
Mr. CLICK. Yes, sir. 
[The information follows:] 

EXPORT-IMPORT BANK OF THE UNITED STATES 

UST OF MAJOR U.S. SUPPLIERS UNDER DEUNQUENT CREDITS TO CUBA 

Credit No. 493—Cuba 
Allis Chalmers Mfg. Co., American Meter Co., Anaconda Wire & Cable Co., Bab- 

cock & Wilcox, Canada Wire & Cable Co., Combustion Engineering-Superheater Co., 
Condensor Service & Engineering, Crescent Insulated Wire Co., Davidson Pip)e Co., 
Ebasco International Corp., Escambia Treating Co., Hall Mark Electric Sales Co., In- 
ternational General Electric, International Standard Electric Co., National Valve & 
Manufacturing, Rockwell Manufacturing Co., United Fruit Co., U.S. Pipe & Found- 
ry, Westinghouse Electric International Corp., and Worthington Pump & Manufac- 
turing. 

Credit No. 791—Cuba 
Butler Pan-America Co., Combustion Engineering Inc., Internationa! General 

Electric, Jackson & Church Co., and Wallboard Dryer Co. 

Credit No. 828—Cuba 
Brown Trailers, Inc. and Clark Equipment Co. 

Credit No. 960—Cuba 
International Standard Electric Corp. and Kellogg Switchboard & Supply Co. 

Credit No. 1021—Cuba 
Crown Machine & Tool Co. 

Mr. HALL. When the Cubans—and I am staying with Cuba for a 
moment—when that loan was made or approved by the Eximbank, 
I assume that you went through all of the various procedures that 
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you mentioned here, in finding reasonable assurances of repayment 
before you approved this request for financing. 

Mr. GLICK. That is correct, sir. 
Mr. HALL. I assume that you considered whether or not the po- 

tential borrower was considered creditworthy and a satisfactory 
guarantor, or other forms of appropriate security would be re- 
quired if it were not a creditworthy loan. 

Mr. GLICK. Yes, sir. 
Mr. HALL. What does that usually consist of in the normal sense 

of doing business with these foreign people? 
Mr. LORD. With the procedure on a loan, we have sort of a team. 

The bank in the direct loan program is organized into four geo- 
graphical areas of the world: the Latin American Division, the 
Asian Division, the Africa-Middle East Division and a Canada- 
Europe-China Division. 

When an application comes in, it is turned over to a loan officer. 
The loan officer does the credit investigation and analysis and de- 
velops the information necessary for the credit decision. We also 
have a staff of economists who follow the economic and political 
trends in each country in which we do business or might do busi- 
ness. The economist does an evaluation of current and expected 
conditions in terms of the creditworthiness of the country. 

We have an engineering staff who do an evaluation of the techni- 
cal feasibility of the project if it involves engineering content, 
which most of them do. Then we have a member of our legal divi- 
sion who reviews and then analyzes the transaction from the legal 
standpoint and the documentation required, security agreements, 
guarantee forms, debt instruments, and so forth. 

They, as a group, develop a recommendation, which then goes to 
the vice president of the division for review and approval. Then it 
goes to the Board of Directors and the Board of Directors votes fi- 
nally yes or no on each loan transaction. 

Mr. HALL. DO you have any type of an escrow agreement that is 
drawn up whereas certain funds may be placed in escrow to guar- 
antee the payment of these amounts? 

Mr. LORD. If the credit judgment of the loan officer and support- 
ed by the board were that some such arrangement were necessary, 
we would make that a requirement, surely. But in most cases, that 
is not a requirement. 

Mr. HALL. What do you have in the case of Cuba that gives you 
any assurance that you will ever collect any of that money? 

Mr. LORD. Of course, what we had pre-1959 was a long history of 
doing business with a government that paid its debts. When you 
have revolution—I am talking now from my own personal, not Ex- 
imbank experience, but of my experience in the private sector as a 
banker for 25 years and getting in the international banking busi- 
ness—there are very few cases in history of a government actually 
repudiating debt, because most nations must have credit in order 
to survive. They have to import, they must be able to finance those 
imports and, therefore, the protection of their credit standing in 
the international community is crucial. 

Cuba is a government that did not believe it needed internation- 
al credit after 1959 and, therefore, refused to pay the debts con- 
tracted by the old government, and Cuba has not received credit in 
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the international community since 1959, except from one govern- 
ment. 

Mr. HALL. Did the government guarantee that loan? 
Mr. LORD. The Cuban Government? 
Mr. HALL. Yes. 
Mr. LORD. TWO of the entities were government entities, govern- 

ment-owned corporations, so it was the credit of the government. 
Mr. HALL. Let me yield to Mr. Kindness, the gentleman from 

Ohio, for any questions he may have. Then we will come back. I 
don't want to monopolize this. 

Mr. KINDNESS. Thank you, Mr. Chairman. Thank you, Mr. Lord. 
I would like to pursue somewhat similar lines for just a moment 

with regard to transactions about which I will theorize. 
Is it possible that there might be a transaction in which a U.S.- 

based corporation owning a substantial interest in another corpora- 
tion in, let us say, Argentina, Nicaragua, wherever, might be in- 
volved in the financing of a transaction in which the—let us say it 
is a subsidiary with domestic ownership in the foreign country 
sharing the ownership of the corporation that is a subsidiary of the 
U.S. corporation—suppose we have a transaction in which the 
parent corporation were to sell goods to the subsidiary corporation, 
and an application is made for Eximbank financing for this trans- 
action. Is there anything automatic in your procedures that would 
cause that case to be treated differently from the transactions you 
have been describing in response to the chairman's questions? 

Mr. LORD. I am going to have to ask counsel again. I have not 
seen that kind of application yet, so I will have to ask Mr. Click. 

Mr. CLICK. Usually we will limit our financing to the subsidiary 
to purchases from third companies, not sales from the parent to 
the subsidiary, but there are cases, I think, in the history of the 
Bank where we have financed the sale from parent to sub. We do 
look particularly closely at any such transaction to satisfy our- 
selves that it is an arm's length one and that the goods and the 
prices being sold are proper and appropriate. But that is the un- 
usual case. 

Mr. KINDNESS. If there were to be such a situation currently, 
would it be within the policies of the Eximbank to look to the 
parent corporation for any form of guarantee with respect to repay- 
ment of the loan? 

Mr. CLICK. Normally, I would say the answer is no, because if 
private capital is available to finance a transaction, then we do not 
want to do it. Normally, if you have the U.S. parent willing to 
guarantee the transaction, private banks can do it without the Ex- 
imbank. 

There are, however, instances where private banks will not fi- 
nance a transaction even with the guarantee of the U.S. parent, 
and we would in such case, on occasion, seek that guarantee 
ourselves. 

Mr. KINDNESS. So that would be about the only case in which 
there would be a U.S.-based seller-guarantor to whom you might be 
looking for payment at some point in the event of default; is that 
correct? 

Mr. GucK. That is correct, sir. 
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Mr. KINDNESS. Going back to H.R. 4614, if we were to consider in 
the markup of this legislation any amendment to the bill that 
might have some impact on Eximbank's operations, it would be ap- 
parently only in that area that it would be appropriate, in m^ 
thinking, for us to consider it. Otherwise this legislation doesn t 
really affect the operations of Eximbank. Is that correct? 

Mr. LORD. That is essentially correct. There is one area where it 
might be a matter of interpretation. That is that for a very small 
amount of our insurance transactions for short-term exports, there 
is no interest charged on the sale by the exporter. In other words, 
in an open account sale, it is a 30-day term, 60-day term, we cover 
the sale under our blanket insurance policy, and there is a provi- 
sion in the proposed legislation that in the event of a delinquency, 
interest should be charged. 

Here it is a matter of interpretation. We would say that where 
the contract of sale does not carry interest, then it is exempt. But 
this is a very small percentage of our business. If our understand- 
ing of that is incorrect, then we would want to consult with the 
committee counsel on that particular small part of it as to how it 
would affect us. 

Mr. KINDNESS. It would appear that it might be desirable for that 
point to be clarified in the process of markup of this legislation, I 
take it. 

Mr. LORD. I would assume so, yes. 
Mr. CLICK. Yes, we would like that clarified with your commit- 

tee. 
Mr. KINDNESS. What is the extent of the authority of the Exim- 

bank to forgive debt or to write off debt? 
Mr. LORD. That, as I understand it, is entirely up to the Board of 

Directors of the bank on, of course, appropriate review and recom- 
mendation. 

Mr. KINDNESS. The consequences of writing off or forgiving debt 
are not known to me. Could you describe what occurs in the event 
that a debt is eventually written off? 

Mr. LORD. Basically, there is not much difference, as I see it, be- 
tween what the Eximbank does in this area and what a private 
bank does. You never give up your claim. You may, for accounting 
purposes and balance sheet purposes, write it off against your re- 
serves in order to present a fair picture of the condition of the 
bank. 

But you retain any rights you may have, as far as the debtor 
goes, to collect at some future date. If you believe that there are 
some opportunities for collection, no matter how far in the future— 
and this is the situation with Cuba, for example—you keep it alive 
on the books as a valid claim so that in the event the conditions 
change in that country and there is some recovery available, you 
are there with your claim. 

Mr. KINDNESS. In the case of Cuba, specifically, there was legisla- 
tion passed, as I recall, which established the authority for the For- 
eign Claims Settlement Commission to accept claims against Cuba 
along about 1959 or 1960, somewhere along in there. Are the 
claims of Eximbank processed through that mechanism as well as 
keeping it on the books? Or is Eximbank not a participant in those 
Foreign Claims Settlement Commission proceedings? 
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Mr. LORD. I would have to ask Mr. Glick. 
Mr. GucK. We submitted our claims to every agency that would 

accept them, including that one and the State Department. But we 
continue to press for payment ourselves and consider ourselves pri- 
marily responsible for that collection. 

Mr. KINDNESS. I remember putting a great deal of time into the 
preparation of a claim like that for a Cuban subsidiary of the com- 
pany I worked for and thinking how much of a waste of time it 
probably was eventually. So far, it was a waste of time. 

Thank you very much for your answers. 
Mr. Chairman, I yield back. 
Mr. HALL. If the parent corporation, as I understand it, guaran- 

tees the payment, then the Eximbank does not become involved? 
Mr. LORD. Essentially, that is correct. As Mr. Glick said, we feel 

that is a private sector transaction. 
Mr. HALL. Why would not that in itself^if the American export- 

er guarantees the payment, it looks like that would be something 
that you would want to be able to fall back on in the event you had 
a default. 

Mr. LORD. AS I understand it, the question had to do with an 
export from an American company to its overseas subsidiary, 
either wholly or partially owned. 

In the rare case where we would get and take a U.S. corporate 
guarantee would be for intercompany transaction, although basi- 
cally we don't do them. An exporter selling to a third party over- 
seas, after the date of the sale, has no further interest. Either his 
bank or the Export-Import Bank takes over once the sale is made. I 
would doubt very much that an exporter would want to guarantee 
the next 10 or 15 years of the credit of that foreign buyer. That is 
the responsibility of the bank or the Export-Import Bank. 

Mr. HALL. In your prepared testimony, you state that as of May 
31, 1982, there is $16 billion outstanding, and I presume delin- 
quent. 

Mr. LORD. NO. Of that $16.6 billion, only $400 million is past due 
or delinquent; $16.2 billion is current, being paid according to the 
terms. 

Mr. HALL. I am sorry. I didn't read far enough. "As of that same 
date, $426 million of principal and $169 million of interest were de- 
linquent for 90 days or more." 

Mr. LORD. Correct. 
Mr. HALL. That totals close to $600 million. What efforts are 

being made to collect that money? 
Mr. LORD. There is a continuing collection effort on an ongoing 

basis, depending on the case, of that $426 million. As we pointed 
out $305 million is in Iran. The funds have been set aside by the 
Government of Iran in an account with the Bank of England. We 
are pursuing our claim to the Bank of England, and we expect to 
be paid in full. 

Mr. HALL. DO you have any reasonable assurance that that Iran- 
ian indebtedness will be paid? 

Mr. LORD. Yes, we are very confident that it will. The negotia- 
tions have to do with establishing the validity of your claim and 
the amounts and all of that. But the agreement is there and the 
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money has been deposited. The money is out of the control of the 
Iranians. 

Mr. HALL. All right. 
We haven't mentioned China. You say that China and Cuba ac- 

counted for another $62 million of principal and $70 million of in- 
terest. 

Mr. LORD. Right. 
Mr. HALL. HOW much is owing by China? 
Mr. LORD. The principal of the China debt is $26.4 million, and 

accumulated interest since 1946 is another $26.3 million. 
Mr. HALL. Since 1946? 
Mr. LORD. Yes. 
Mr. HALL. What is the cause for that not having been repaid? 
Mr. LORD. Again, I have to ask counsel on that. 
Mr. CLICK. Again, Mr. Chairman, these loans were made to the 

Chiang Kai Shek government during the period 1946 to 1951. After 
the civil war and revolution in China, as you know, we did not 
have relations with mainland China until very recently and there 
was no means for us to seek payment for these debts. 

Upon the normalization of relations with China, we did again 
present our claim to the Chinese Government. There is a difference 
of view between them and us on their obligation to pay this debt. 
They assert they did not get the benefit of the products which were 
exported because that was incurred by the Chiang Kai Shek gov- 
ernment, and they have as a matter of policy renounced all debt 
that was incurred by the Chiang Kai Shek government. 

Mr. HALL. DO you have any recourse after you reach that im- 
passe between this country and that country? 

Mr. GucK. I think the only recourse that is left to us is diplomat- 
ic. We have not yet been successful, and I do not know whether we 
will be. 

Mr. KINDNESS. Would the gentleman yield on that? 
Mr. HALL. Yes. 
Mr. KINDNESS. Are any transactions currently being considered 

involving sales to mainland China? 
Mr. LORD. Yes. We already committed and made loans to main- 

land China. Actually the loans were to the Bank of China to fi- 
nance two projects. There are three China loans, actually. I think 
they total about $70 million. 

Mr. KINDNESS. Was consideration of those loans affected in any 
way by this past history? I realize you might have to segregate 
those two things because of policy considerations at this point, but 
did that provide any leverage position at all? 

Mr. LORD. Again, I doubt it. As Mr. Glick has said, the relations 
between the U.S. Government and the Government of China today 
are—I guess the word is "normal." We have representation. The 
way the world goes in history, it is encouraging American business 
to do business in China, and vice versa. Coming into this bank from 
the outside, I wish the bank that I ran had as good a loss experi- 
ence as the Eximbank over the years, as far as delinquencies and 
collections go, as a practical matter. 

Mr. KINDNESS. I think these things could get perhaps a little 
extra attention and focus because of the international governmen- 
tal aspect of it. 
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Mr. LORD. Sure. 
Mr. KINDNESS. I don't mean to unduly pursue that point. The 

traditional means for collecting past debts like that is the leverage 
with respect to extension of further credit. I was just wondering 
whether we were pursuing anything in that area. 

Mr. LORD. I wouldn't be surprised if there have been some pri- 
vate conversations, but there has been nothing official. 

Mr. KINDNESS. Thank you for yielding, Mr. Chairman. 
Mr. HALL. From just a practical standpoint of the way you have 

done business in banking before you got into this thing, you don't 
have any reason to believe we are going to collect a dime from 
Cuba or China, do you? 

Mr. LORD. NO, I wouldn't go that far. 
Mr. HALL. It has taken 46 years for China, and we haven't done 

too well. 
Mr. LORD. Correct. 
Mr. HALL. I don't think Fidel Castro is going to meet us in 

Miami with a check; you don't either. 
Mr. LORD. NO. On the other hand, I know that there are people 

on Wall Street who are making money selling Soviet bonds at a 
deep discount. There are people who still think they will get some- 
thing back. 

Mr. HALL. It appears to me that the Eximbank has no recourse 
to collect this money. 

Mr. LORD. That is correct. 
Mr. HALL. Has anything ever been considered by the board as to 

any further ways to try to go into that sector and try to collect this 
money other than just thinking about it and discussing it among 
themselves? 

Mr. LORD. I don't know of any avenue left for the bank. It is 
really more now, as Mr. Click has said, a diplomatic problem be- 
tween essentially the U.S. Government through the State Depart- 
ment. 

Mr. HALL. Who initiates that? Who initiates that discussion with 
our ambassador over there? Is it still Mansfield? 

Mr. GucK. Mansfield is in Japan. 
Mr. HALL. He wouldn't do any good in China. But whoever is in 

China, has anybody ever contacted anybody over there to try to col- 
lect this money? 

Mr. GucK. Mr. Chairman, I think it is fair to say that the oppor- 
tunity to attempt to recover from China has just occurred in recent 
years when we established normalization. We had no relationship 
with that government until 2 years ago. We have discussed this in 
great detail and with considerable intensity with the Department 
of the Treasury and with the Department of State, and with the 
previous administration as well as this administration. There is no 
legal judicial recourse for us with governments in this situations, 
and we will have to rely on what efforts we can undertake diplo- 
matically. 

It is possible in the case of China that that debt will be collected. 
I tried to indicate that there is a genuine difference of view about 
their obligation and what steps they have taken regarding debts 
that were incurred by the Chiang Kai Shek government. 
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With respect to Cuba, we still do not have diplomatic relations. 
The Export-Import Bank in that case has no recourse at the pres- 
ent time. We hope that some day those relations may be normal. 
We know that our claim is valid and binding, and possibly we will 
be able to recover. But we may not. 

I must add that these two countries stand out virtually alone. I 
don't know of any other countries where we have made loans 
which have repudiated the debt or refused to pay the debt. Most of 
the Bank's loans are being repaid promptly with interest. Where 
we have entered into rescheduling, it has been done on a reason- 
able business basis either bilaterally or on a multilateral basis; 
and, in most cases, those debts are being serviced properly. 

It is true in the case of Cuba and China we have difficulties. 
Mr. HALL. Are we having any dealings at this time with any pri- 

vate entities in Cuba? 
Mr. GLICK. NO, sir, not the Export-Impwrt Bank. 
Mr. HALL. If you eliminate China, Cuba and Iran, what is the de- 

liquency rate at this time to the bank? 
Mr. LORD. On all other, the delinquency is 0.4 percent. 
Mr. HALL. What does that dollar out to? 
Mr. LORD. $57.7 million. 
Mr. HALL. When I say delinquent, I believe you consider any- 

thing that is 90 days or more? 
Mr. LORD. Correct. 
Mr. HALL. This $57 million, where does that originate from? 
Mr. LORD. Well, the largest is in Zaire; the next largest is in 

Poland; then it drops way down to Sudan, Nicaragua, Central Afri- 
can Republic, Uganda, Jamaica, Dominican Republic, Argentina— 
those are all a million or more—and down there from there. 

Mr. HALL. DO you think as a representative of the Eximbank 
that it would be possible or advantageous to try to get some type of 
an agreement out of the American exporter as a last resort to try 
to collect these moneys? 

Mr. LORD. I don't think it would be possible, Mr. Chairman. I 
think the long-term, foreign, particularly political risk is something 
that the private sector is in no position to undertake and has no 
means of negotiating against a foreign government in the event of 
a delinquency. The U.S. Government, through the Export-Import 
Bank has much more capacity to collect than a private company 
would. 

The basic question in my mind, in terms of international trade 
and finance, is what is the appropriate role of government. I 
happen to believe that if you want to do export business of any 
kind, there are risks that the private sector cannot and will not 
and really should not be asked to undertake because they have no 
capacity to negotiate. 

Mr. HALL. Are there any other countries that have a similar pro- 
gram as the Eximbank that operates here dealing with the U.S. 
Government or any other governments of the world? 

Mr. LORD. Yes. All of the major Western and Japanese, and 
indeed a lot of the developing countries, now have export credit 
programs, both insurance and guarantee programs and loan pro- 
grams. Some of them are patterned after the Eximbank, some of 
them having their own variations. 
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But the problem that we have from the standpoint, as I see it, of 
the U.S. Government and the Eximbank is that most of the other 
foreign government credit agencies, as a matter of national pohcy, 
operate like an entitlements program at subsidized rates. Our job is 
to try to neutralize that subsidy so that our American exporter can 
compete on market terms. 

Mr. HALL. DO we at the present time in our dealings with any 
other countries that might have a similar banking setup as the Ex- 
imbank, are we indebted to any other country as maybe Cuba is 
indebted to us or as China is indebted to us? Do we owe any other 
country on a basis of that nature? 

Mr. LORD. We as a Government or Eximbank? 
Mr. HALL. Yes. 
Mr. LORD. NO, we do not as Eximbank. There are foreign holders 

of U.S. Treasury debts. In that sense, we are indebted to foreigners. 
Mr. HALL. All right. 
Mr. Shattuck has some questions he would like to ask. 
Mr. SHATTUCK. Yes, Mr. Chairman. I believe, in response to Mr. 

Kindness' question, your counsel indicated that there is a limited 
impact on the bank potential, a potential impact, as a result of the 
provisions of this bill, the one that delineated what had to do with 
interest, the potential application of the interest and penalty provi- 
sion. That provision has an exception I think would apply to your 
operation because it deals with loan agreements and that type of 
thing. 

However, in section 3, there is a provision for offset which, by its 
terms, is general and government-wide. Would this have any 
impact at all? 

Mr. GucK. No, sir. 
Mr. LORD. Not as we see it, no. 
Mr. SHATTUCK. We welcome that comment. If, in the diplomatic 

relationship you just outlined, particularly where normalization of 
relations would have to do with claims agreements and claims set- 
tlements, which is just the subject we have been discussing, there 
could be some question concerning the application of this kind of 
automatic offset or potential offset—we would welcome the lan- 
guage that you suggested, Mr. Click. 

Mr. CLICK. Thank you, sir. 
Mr. SHATTUCK. Thank you. 
Mr. HALL. Mr. Kindness. 
Mr. KINDNESS. Mr. Chairman, I just have one other question. It 

is my impression that Eximbank does not normally deal in transac- 
tions involving the sale of commodities, for example, grain; is that 
correct? Are there some variations on that theme? 

Mr. LORD. As far as I know, that is correct, unless we have ex- 
porters with insurance policies who are exporting commodity-type 
products rather than manufactured products. 

Mr. CLICK. We don't make any loans. We may have written some 
insurance policies for exporters, as Mr. Lord said. 

Mr. KINDNESS. Thank you. 
Mr. HALL. IS it a fair statement to say that the Eximbank's 

major clients are these eight corporations, four of which you men- 
tioned earlier? 
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Mr. LORD. In the sense that they are the major U.S. exporters, 
and that is our business to export, yes. Westinghouse, let us say, 
wins a contract for a powerplant construction project in Indonesia 
and they are the prime contractor. But they subcontract the work 
to a large number of U.S. companies and businesses, large and 
small, that goes into the final product that Westinghouse ships. 
They happen to be the prime contractor, not the sole beneficiary in 
the sense of jobs and employment and businesses. So, it is the 
ripple effect, if you will. 

I know from my experience in Hartford, Conn., with the Pratt & 
Whitney Aircraft Co. making engines for jet aircraft that will even- 
tually end up oversees in a Boeing, McDonnell-Douglas or Lock- 
heed plane, there were 2,000 subcontractors in the greater Hart- 
ford area, small machine shops, tool and die makers, et cetera, all 
of whom prospered when Pratt & Whitney prospered. If the busi- 
ness is going to a foreign seller, then American business and em- 
ployment suffers. So, while the prime contractor is the one who 
signs the document, there are a lot more American companies in- 
volved in any of these major products. 

Mr. HALL. Mr. McMahon, do you have any questions? 
Mr. MCMAHON. I have no questions, Mr. Chairman. 
Mr. HALL. Mr. Lord, thank you. We appreciate you three gentle- 

men being with us today. It is a complex problem, and we thank 
you for your testimony. 

Mr. LORD. Thank you for your courtesy, sir. 
Mr. KINDNESS. Mr. Chairman? 
Mr. HALL. Yes. 
Mr. KINDNESS. I present my apologies that I must absent myself 

for a little while. I will try to be back. 
Mr. HALL. All right. 
Our next witness is Mr. Dale Sopper. If you would come forward, 

sir, and proceed as you see fit. Would you identify the gentlemen 
who are with you? 

TESTIMONY OF DALE W. SOPPER, ASSISTANT SECRETARY FOR 
MANAGEMENT AND BUDGET. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES, ACCOMPANIED BY DAVID V. DUKES. 
DEPUTY ASSISTANT SECRETARY FOR FINANCE, OFFICE OF 
THE ASSISTANT SECRETARY FOR MANAGEMENT AND BUDGET. 
DEPARTMENT OF HEALTH AND HUMAN SERVICES; ROBERT 
MARDER. DIRECTOR. DEBT MANAGEMENT STAFF, SOCIAL SE- 
CURITY ADMINISTRATION. DEPARTMENT OF HEALTH AND 
HUMAN SERVICES; AND JACK MARKOWITZ. DEPUTY DIRECTOR, 
OFFICE OF MANAGEMENT, PUBLIC HEALTH SERVICE, DEPART- 
MENT OF HEALTH AND HUMAN SERVICES 
Mr. SoppER. Yes, sir. Mr. Chairman, I am Dale Sopper, Assistant 

Secretary for Management and Budget at the Department of 
Health and Human Services. I would like to introduce on my right 
Mr. David Dukes. Mr. Dukes is the Deputy Assistant Secretary for 
Finance in my office, and is the person who is responsible for, on 
my behalf, managing the debt policy activities in ASMB. On my 
left is Robert Marder. Mr. Marder is the Director of the Debt Man- 
agement Staff at the Social Security Administration. On the far 
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left is Mr. Jack Markowitz. Jack is the Deputy Director of the 
Office of Management in the Public Health Service, and is the debt 
collection official for the Public Health Service in HHS. 

I want to thank you, Mr. Chairman, for the opportunity to dis- 
cuss the debt collection program in the Department of Health and 
Human Services this morning, and to comment on the Debt Collec- 
tion Act of 1981, H.R. 4614. 

I have a detailed statement which, without objection, Mr. Chair- 
man, I would propose to enter into the record, and then just make 
some summary comments, allowing you the opportunity for more 
questions if you prefer. 

Mr. HALL. It will be entered into the record. 
Mr. SoppER. The Department of Health and Human Services was 

owed $3.1 billion as of the quarter ending March 31, 1982. Of this 
amount, the Social Security Administration was owed $2.1 billion 
and the Public Health Service was owed $900 million. The remain- 
ing $100 million is distributed among the Department's other oper- 
ating and staff divisions. SSA's debt consists mostly of overpay- 
ments to beneficiaries under its four major entitlement programs: 
Old age survivors insurance, disability insurance, black lung, and 
supplemental security income. The Public Health Service's debt 
consists mostly of amounts owed its health professions and nursing 
student assistance programs. Delinquent debt in the Department 
totaled $1 billion as of March 31, 1982. 

Secretary Schweiker has placed a high priority on the Depart- 
ment's debt management initiative. We have a very comprehensive 
debt management program underway that includes all HHS com- 
ponents. Both he and I personally monitor the progress of this pro- 
gram to improve debt management and collection. 

The Department has developed standard policies for charging in- 
terest and penalties and for using commercial collection agencies to 
collect delinquent debt. 

If I might, Mr. Chairman, I would like to have entered into the 
record the memorandum which the Secretary issued today to the 
operating and staff divisions of HHS announcing this comprehen- 
sive Department policy with respect to interest and penalties and 
using commercial collection agencies. We do have copies. 

Mr. HALL. It will be made a part of the record. 
Mr. SoppER. Thank you. 
[The document referred to follows:] 

99-306   0-83 
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TME&ECRETARV OF HCALTH ANO HUMAN SCRVICtS 
wASHiffOTON. DC- loroi 

JUL 14 1982 

MEMORANDUH FOR:  Heads of Operating Divisions 
Heads of Staff Divisions 
Regional Directors 

SUBJECT:        Implementation of Policies for Charging Interest 
and Penalties and Using Commercial Collection 
Agencies 

Attached for Implementation are departmental policies on 
(1) charging Interest and penalties on delinquent debts, and (2) 
using commercial collection agencies.  These policies are in 
compliance with Treasury's guidelines pertaining to debt col- 
lection activities and the joint regulations issued on April 17, 
1981, by the Attorney General and the Comptroller General.  If 
OPDIVs must issue regulations in order to Implement these poli- 
cies, these regulations should be developed and Issued as expe- 
ditiously as possible. 

The policies on charging Interest and penalties supersede 
the interest charging policies contained in the "Departraentwlde 
Policies and Procedures for Controlling and Accounting for Debts 
Owed by the Public" previously Issued by the Deputy Assistant 
Secretary, Finance, Office of the Assistant Secretary for 
Management and Budget.  These policies consolidate but do not 
supersede those contained in Chapter 1-105 of the Grants Adminis- 
tration Manual and Chapter 4-70 of the General Administration 
Manual. 

The attached policies are Intended to (1) encourage debtors 
to give higher priority to repaying their Federal obligations, (2) 
provide incentive for prompt and timely payments, (3) reduce 
administrative time and effort required to collect accounts and 
loans receivable and monetary audit disallowance receivables, 
(4) reduce write-offs, and (5) reduce the need for referring 
uncollectible debts to the Department of Justice. 

The cooperation of your staffs in providing comments toward 
the development of these policies has been most helpful and is 
greatly appreciated. 

Richard S. Schwelker 
Secretary 

Attachments 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
OFFICE OF THE SECRETARY 

POLICIES ON CHARGING INTEREST AND PENALTIES 

I. Introduction 

As part of the Department's effort to Improve and standardize Debt 
Management Policies, Procedures, and Practices, the following depart- 
mentwide policies for charging Interest and penalties to delinquent 
debtors and debts paid by Installment are promulgated for immediate 
In^jlementatlon, Including Issuance of regulations where required, by 
all Operating Divisions (OPDIVs). Staff Divisions (STAFFDIVs) and 
Regional Offices. 

II. Purpose 

These departmentwide policies prescribe the manner in which the Depart- 
ment shall charge Interest to delinquent debtors and debts paid by 
Installment, and penalties for late payments. These policies are intended 
to (1) encourage debtors to give higher priority to repaying their Federal 
obligations, (2) provide incentive for prompt and timely payments, (3) reduce 
administrative time and effort required to collect accounts and loans 
receivable and monetary audit disallowance receivables, (4) reduce write- 
offs, (5) reduce the need for referring uncollectible debts to the Department 
of Justice for litigation, (6) compensate for lost income on funds which 
could have been Invested, and (7) defray the cost of additional government 
borrowing. 

III. Authority 

The authority to impose an Interest charge on delinquent debts and on 
unpaid balances of debts being paid in installments is contained in the 
Treasury Fiscal Requirements Manual (I TFRM 6-8000) and the Federal Claims 
Collection Standards (4 CFR Parts 101-105). The Federal Claims Collection 
Standards, issued jointly as an amendment on April 17, 1979, by the General 
Accounting Office (GAG) and the Department of Justice, establish the policy 
for charging Interest to delinquent debtors. The Standards require that 
"in the absence of a different rule prescribed by statute, contract, or 
regulation. Interest should be charged on delinquent debts and debts being 
paid in Installments in conformity with the Treasury Fiscal Requirements 
Manual." 



UT 

IV. Scope and Applicability 

These policies prescribe the nanner in which each of the Department's 
OPDIVs, STAFFDIVs, and Regional Offices shall charge interest and penal- 
ties (for late payments) to delinquent debtors and debts being paid in 
installments. A debt is any property or money owed to the Department. 
A debt arises when an organization or a person, such as a Departmental 
employee; recipient benefit overpayment; a person with a student loan or 
fellowship; a grantee or party to a cooperative agreement (both referred 
to here as assistee), or a contractor, receives something of value from the 
Department and fails to fulfill the resulting obligation to the Department. 
Examples are: an employee who obtains travel advance money and either 
is not entitled to retain it, or does not use it as authorized; an 
employee who is erroneously overpaid and knows or should know that it is 
a mistake and has exhausted administrative remedies trying to obtain a 
waiver of the debt; an assistee who Improperly obtains funds from more 
than one agency to perfonm Identical research; an assistee who uses 
funds for purposes not allowed under the grant or cooperative agreement; 
an assistee who defaults in performing the research or other project for 
which 1t received assistance; and a contractor or vendor which fails to 
perform the services or supply materials according to specifications in 
t^.e contract or purchase order. 

When an employee or assistee fails to repay money owed on a timely basis 
to the Department, interest will be charged on all late payments and 
those payments made In installments, unless a different rule, statute, 
contract or regulation prevails. These policies apply to all debts 
not fully resolved (i.e., not fully repaid, compromised or waived) with- 
in thirty (30) days of the request for repayment; Including delinquent 
debts or debts repaid in Installments or through check adjustments. 

All accounts and loan receivable payments will be considered delinquent 
or late if not paid by the due date as specified in the initial notifi- 
cation of indebtedness, unless satisfactory payment arrangements have 
been made by the due date. The initial notification of indebtedness 
should Include the current applicable rate as the approximate Interest 
rate that will be assessed on the debt. Payment is considered due within 
thirty (30) days from the date of mailing the initial request for payment. 
The specific payment due date will be stated in the request for payment. 
The date of the letter and the date of mailing are to be the same. The 
Hat? of payment shall be the date the envelope is received by the Depart- 
ment. 

V. Background 

For years debtors of the Government have not been charged Interest 
on overdue accounts. The courts have established that Federal agencies 
may charge debtors Interest on overdue accounts as long as the rate 
fairly compensates the Government, notice of the debt has been given to 
the debtor, and the amount of the debt Is firm. Because the courts have 
held that interest begins to accrue only after notice of the debt has 
been given, interest may only be charged and collected on delinquent 
accounts and debts being paid in Installments. 
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VI. Responsibilities 

A. Office of the Secretary 

1. The Assistant Secretary for Management and Budget (ASMB) Is 
responsible for developing all Departmentwide policies asso- 
ciated with charging Interest to delinquent debtors. 

2. The Assistant Secretary for Management and Budget is respon- 
ble for reviewing and approving all OPDIVs', STAFFDIVs' and 
Regional Offices' requests for exceptions or waivers to these 
policies. 

3. The Deputy Assistant Secretary, Finance, Office of the Assistant 
Secretary for Management and Budget, will notify the OPDIVs/ 
STAFFDIVs and Regional Offices of the percentage rate calculated 
by the Treasury Department and the Federal Reserve Bank through 
the quarterly TFRM bulletins, the monthly "Schedule of Certified 
Interest Rates With Range of Maturities" and the monthly Schedule 
of Treasury bill auction rate. 

B. OPDIVs/STAFFDIVs and Regional Offices are Responsible for: 

1. Implementing and enforcing these departmentwide policies for 
charging interest to delinquent debtors and debts being paid 
in installments, unless a different rule, statute, contract 
or regulation prevails. 

2. Developing a system for promptly recording, collecting, report- 
ing, and controlling interest due the Department on delinquent 
accounts and debts being paid in Installments. 

3. Providing notification in all their contracts, agreements. 
or other formal payment arrangements, except where prohibited by 
law, that interest will be charged for late payments. 

4. Informing the debtor in initial notifications of amounts due 
(if these are not covered by contracts, agreements, or other 
formal payment arrangements): the basis for the Indebtedness, 
the due date by which payment is to be made, that Interest will 
be applied if payment is not received within thirty (30) days 
from the date of the initial request for payment, and the current 
applicable rate as the approximate rate that will be charged. 

VII. Policies 

A. Interest Charges on Overdue Lump Sum Payments, Late Installment 
Payments, Timely Installment Payments and Disputed Medicald Claims 

Interest assessed on overdue lump sum payments and late installment 
payments is a percentage reflecting the value of funds to Treasury. 
This percentage is conmunlcated quarterly by the Treasury Department 
via the TFRM bulletins. 

The Interest rate charged on timely installment payments Is the 
monthly "Schedule of Certified Interest Rate With Range of Maturities" 
published by the Treasury Department. The interest rate charged on 
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Installment payments remains constant throughout the duration of the 
signed agreement. Should arty of the periodic payments become overdue, 
a late charge based on the current value of funds rate (quarterly TFRM 
bulletin), will be applied to that particular delinquent payment In 
full. 

The Interest rate assessed on disputed Medlcald claims Is the rate 
based on the average of the bond equivalent of the weekly 90-day 
Treasury bill auction rates during such period. This rate is pub- 
lished monthly by the Federal Reserve Bank. The monthly schedule 
recaps the weekly rates of the prior month. 

1. Interest will be charged starting from the payment due date 
(which will not be more than thirty (30) days from the date 
of the Initial request for payment) to the date on which the 
payment is received. In the case of Installment payments, interest 
will be charged from the date due to the date the Installment pv- 
ment Is received. The full charge will also be applicable to 
periods of less than thirty (30) days for late payments and install- 
ment payments. This Is consistent with Volume I, TFRM 6-8020.20. 
Accounts receivable that are subject to administrative appeal 
and/or litigation by the debtor should be charged interest no 
later than 30 days from the date the debtor is initially notified 
of the debt. If the debtor appeals or litigates the amount owed, 
interest charges will not be billed to the debtor during the period 
of the appeal or litigation. If the debtor wins the appeal or 
litigation, the interest charges will be written off. 

2. If a debt (including audit disallowances) is to be paid in 
one lump sum, the rate of interest that will be charged is 
the current prevailing rate prescribed by Treasury, unless a 
different rule, statute, contract or regulation prevails. 
The percentage rate that shall be used will be transmitted 
quarterly in the Treasury Fiscal Requirements Manual (TFRM) 
bulletins prior to the first day of each calendar quarter for 
application to overdue payments during the succeeding calendar 
quarter. 

3. If a lump sum demand debt Is converted to an installment agree- 
ment, contract or other formal payment arrangement, the OPDIVs/ 
STAFFDIVs and Regional Offices have the option: 

- To make the accrued late charges due and payable at the 
time the installment agreement, contract or other formal 
payment arrangement 1s consummated; or 

- To balloon the initial Installment payments so that 
a portion of each payment is applied to the accrued 
late charges, current interest and principal, provided 
the late charge is in addition to the regular installment 
paiyments for ^JT months. 
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4. If a debt (Including audit disallowances) is paid in 
installments, the rate of interest that will be charged 
is the rate that is published in the Treasury Department's 
monthly "Schedule of Certified Interest Rate with Range 
of Maturities" at the time the installment agreement is 
made; unless a different rule, statute, contract or regu- 
lation prevails. An individual financial profile should 
be developed prior to the signing of an agreement, contract 
or other formal payment arrangement to determine a debtor's 
ability/inability to pay. 

Installment agreements, contracts or other formal payment 
arrangements may not provide a grace period for installment 
payments. A late charge will be applied to the overdue 
payment for the full thirty (30) day period after the due 
date. If an Installment payment is past due the entire debt 
should become due and payable, with interest. Prudence should 
be exercised before "ballooning" a defaulted agreement, con- 
tract or other formal payment arrangement. The balloon clause 
should be used as a last resort because demand for the 
entire debt balance may result in an increase in accounts 
and loans receivable write-offs. Factors to consider 
before demanding an entire debt balance are: 

1. Debtor's past payment history on repayment 
agreement; 

2. Change in debtor's financial condition; 

3. Size of debt; and 

4. Working out a new repayment schedule by 
lowering the amount of the monthly install- 
ments. 

5. If a State agency disputes a Medlcaid claim, the amount of the 
Federal payment in controversy shall, at the option of the State 
agency, be retained or recovered by the OPDIV pending final 
determination. If the final determination upholds the disputed 
amount, and the State agency chose to retain payment of the 
amount in controversy, the OPDIV shall offset from any subse- 
quent payments made to the State agency. The offset shall include 
an amount equal to the disputed amount plus Interest for the 
period beginning on the date of the disallowance and ending on the 
date of the final determination. The interest rate assessed 
is the rate based on the average of the bond equivalent of the 
weekly 90-day Treasury bill auction rates during such period. 
This rate Is published monthly by the Federal Reserve Bank. 
The monthly schedule recaps the weekly rates of the prior month. 
This requirement is consistent with P. L. 96-499, 42 U.S.C. 1396b. 

6. Grantees who are charged with a disallowance for failure to 
fully match the Federal funds expended will be charged interest 
on the unmatched Federal portion which remains unmatched 30 
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days following the date of the determination letter. The 
disallowance will be recorded as an Installment receivable If 
a repayment agreement Is reached during the 30-day notifica- 
tion period before the debt becomes delinquent. Interest on 
repayment agreements shall be computed on the same basis as an 
Installment or extended payment plan. If the grantee elects 
not to or falls to enter into a repayment agreement within 30 
days of notification of the disallowance Interest will be 
assessed on the full amount of the disallowance at the interest 
rate prescribed by Treasury's quarterly bulletins. All Interest 
charges must be paid monthly by funds raised from non-Federal 
sources. 

For example: 

If the recipient has failed to match $2,000 (in a program 
involving, for example, 80 percent Federal and 20 percent 
non-Federal matching funds), but has disbursed all the 
Federal funds, an audit or program disallowance on Federal 
funds of $8,000 will be sustained. If the recipient plans 
to repay $500 a month (or equivalent In-kind contributions) 
for four months and if the Treasury interest rate for a four- 
month note (120 days) is 12S per annum, the computation of 
interest would be as follows: 

Agreement Schedule to Provide Services-in-kind 
to Earn Matching Eligibility to Federal Funds Suspended 
For the Period October 1, 1982 through January 31, 1983 

Contribution of 
Non-Federal Funds 

Federal Funds 
Suspended 

Interest on 
Federal Funds \J 

Amounts due 

Amount provided 

October 1982 

November 1982 

December 1982 

January 1983 

Provided Balance Earned Balance 

$2,000        $8,000 

$ 500 $1,500 $2,000 6,000 

500 1,000 2,000 4,000 

500 500 2,000 2,000 

500 -0- 2,000 -0- 

$2,000 -0- $8,000 -0- 

T7 Interest at 12% per annum equals 11 per month. These amounts must be paid 
in cash each month not later than the end of each monthly period. 

ZJ   Additional interest on $8,000 would be charged from 30 days following the 
date of the Agreement/Determination letter until a repayment schedule is 
agreed to, if a repayment agreement is not established within this 30-day 
period. 
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The Interest assessed shall be based on the monthly "Schedule 
of Certified Interest Rate With Range of Maturities" over the 
length of time over which payments will be made according to 
the extended payment plan. It shall be based on the period 
of time the recipient plans to contribute the non-Federal 
matching funds. The interest rate shall normally be charged 
on a basis of planned repayments in 30-day increments over a 
negotiated period of months. Upon receipt of the interest 
payments, the finance office will also reduce the principal 
debt receivable by the proportionate share or the planned 
share of the Federal disallowance. If the total contribution 
is not provided within the planned time the interest charges 
shall be recomputed to reflect the actual contribution pattern 
together with the plan for the principal balance and interest 
still due. The recipient must take the necessary action to 
raise the cash necessary to cover the contributions and 
interest payments and forward the payments every 30 days. 

7. The Interest rate to be assessed for both late payments and 
installment payments will be computed as simple interest using 
a 360-day year. Simple Interest Is interest that is paid on 
the original principal balance. See Examples on Computing 
Interest, pages 9-12. 

8. Interest charges will not be prorated on a dally basis for 
overdue payment received during the month (i.e., 10, 15, or 20 
days late). Interest will be assessed for the full 30-d4y 
period. 

B. Accounting and Reporting of Interest Received 

1. Accrued Interest will be recorded at the document level (i.e., 
contract, agreement/determination document or grant number that the 
charges apply to) and reported at the appropriation level. 

2. Accrued Interest must be reported by all OPDIVs/STAFFDIVs and 
Regional Finance Offices on a quarterly basis on Schedule 9, 
SF-220 "Report and Status of Accounts and Loans Receivable Due 
From the Public" as required under Treasury Bulletin No. 81-08 
(effective September 30, 1981). 

3. A partial late payment is an amount received that is less than 
the pre-established payment amount. For late full or partial 
late payments, the amount received is first applied to any accrued 
late charges, not yet paid, then to the interest charge on the 
principal and then to the payment of the principal, unless a 
different rule is prescribed by statute or regulation. 

4. When a debt is paid in installments, the installment payment will 
first be applied to any accrued late charges, not yet paid, then 
to the accrued interest and then to the payment of the principal, 
unless a different rule is prescribed by statute, contract or 
regulation. 
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5. The total amount of charges collected for late payments shall be 
credited to miscellaneous receipt account 751499, "Miscel- 
laneous Interest Collections Not Otherwise Classified," unless 
there Is statutory authority to otherwise account for these 
collections. These funds will be deposited Into the Treasury as 
miscellaneous Interest Income not otherwise classified and are 
not available for disbursement purposes. 

6. The accounts receivable for accrued Interest shall be established 
under the same expenditure account that the debt claim is related 
to, even though the Interest collection will be deposited to 
miscellaneous receipts. 

C. Termination of Interest Charges 

1. The OPDIVs/STAFFDIVs and Regional Finance Offices should stop 
accruing Interest charges once all the administrative collection 
actions have been taken in accordance with 4 CFR Part 102, 
Chapter II, Federal Claims Collection Standards, and the Claims 
Collection Officer makes a determination to terminate collection 
action In accordance with 4CFR Part 104, Standards for Suspend- 
ing or Terminating Collection Action. 

2. Accrued Interest should be written off in accordance with 
Departmental procedures for writing off debts once the collec- 
tion of the associated receivable has been terminated. 

D. Waiver of Interest Charges 

1. The OPOIVs/STAFFDIVs and Regional Finance Offices may at their 
discretion waive the collection of interest charges if they 
determine that the administrative cost of collecting these 
charges exceeds the amount of the charges. However, the criteria 
for such determination must be reflected in the OPDIVs and 
STAFFDIVs cash management regulations (I TFRM 6-8080-20) as 
implemented in Chapter 10-40 of the Departmental Accounting 
Manual. 

2. All OPDIVs/STAFFDIVs and Regional Finance Offices shall analyze 
collection costs periodically to ensure the cost of collecting 
interest does not exceed recoveries. 

E. Delegation of Authority Required Under the Federal Claims Collection 
Jet 

Only one who has written delegated authority may approve a compromise, 
suspension or termination of a claim and then only if the claim is 
$20,000 or less. Resolution of claims over $20,000 requires the 
concurrence of GAO. 

F. Delegation of Authority by the Secretary under the Federal Claims 
Collection Act 

1. The Secretary has delegated to the Department Claims Officer, who 
is the Assistant General Counsel, Business and Administrative Law 
Di^sion, the authority to perform the duties and exercise the 
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authority vested in the Secretary by the Federal Claims Collection 
Act of 1966, 31 U.S.C. 951-953, as amended, to collect claims in 
any amount; to compromise, suspend or terminate collection action 
In claims of $20,000 or less, exclusive of interest; and to issue 
rules and procedures for Investigating, reporting and otherwise 
handling claims throughout the Department. (31 FR 16375, 12/14/66). 
The Department Claims Officer has redelegated this authority. As 
explained under F.2 and F.3, there is a concurrent delegation of 
such authority from the Secretary to two Operating Divisions. 

2. The Secretary has delegated to the Cormissioner of Social Security 
the authority vested in the Secretary under the Federal Claims Col- 
lection Act (33 FR 5836, 5843, 4/16/82), Insofar as such authority 
relates to the mission of the Social Security Administration. 

3. The Secretary has delegated to the Administrator of Health Care 
Financing Administration the authority vested in the Secretary under 
the Federal Claims Collection Act (42 FR 57352, 11-2-77; 42 CFR 
405.374), insofar as such authority relates to the mission of the 
Health Care Financing Administration. 

G. Further Delegation of Authority by the Department Claims Officer 

The authority of the Department Claims Officer is delegated to 
the following officials within the scope Identified: 

1. The Deputy Assistant General Counsel, Business and 
Administrative Law Division, Office of the General 
Counsel (Departmentwide). 

2. The Chief, Litigation and Claims Branch, Business and 
Administrative Law Division, Office of the General 
Counsel (Departmentwide). 

3. The Regional Attorneys (Region-wide) except for claims 
relating to Titles II, XVI and XVIII of the Social Security 
Administration and the Public Health Service. 

4. The Assistant Secretary for Health, insofar as such 
authority relates to the mission of the Public Health 
Service. 

H. Exclusions and Waivers 

Any existing statutes, regulations or standard terms of loan, con- 
tract, grant or cooperative agreement awards which are not consis- 
tent with this policy must be documented in writing by the principal 
management official of the OPDIV, STAFFDIV or Regional Office to 
the Deputy Assistant Secretary, Finance, Room 705D, Hubert H. 
Humphrey Building, 200 Independence Avenue, S. W., Washington, D. C. 
20201. The exception must Include the name and description of the 
program and/or type of receivable as to why the policies contained 
herein cannot or should not be followed. The DASF cannot grant excep- 
tions or waivers to requirements of statutes, contracts or regulations. 
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DEPARTMENT OF HEALTH AND HUMAN SERVICES 
OFFICE OF THE SECRETARY 

POLICIES RELATING TO THE USE OF 
COMMERCIAL COLLECTION AGENCIES 

TO COLLECT DELINQUENT DEBTS 

INTRODUCTION 

As part of the Department's effort to Improve and standardize Debt 
Management Policies, Procedures and Practices, the Assistant Secretary 
for Management and Budget has developed departmentwide policies 
relating to the use of commercial collection agencies to collect 
defaulted and delinquent loans and accounts receivable. These 
policies are  to be Implemented immediately by all Operating Divisions 
(OPDIVs), Staff Divisions (STAFFDIVs) and Regional Offices. 

11.  PURPOSE 

Tliese departmentwide policies prescribe the circumstances under which 
the Department shall use commercial collection agencies to collect 
defaulted and delinquent loans and accounts receivable. These policies 
are intended to reduce or minimize losses on uncollectible debts and the 
volume of referrals of collection matters to the Department of Justice 
for litigation. 

III. AUTHORITY 

The authority to contract with comnerclal sources, such as collection 
agencies, for collection services is contained in the Federal Claims 
Collection Standards (4 CFR Part 102 - Standards for the Administrative 
Collection of Claims; Contracting for Debt Collection Services). 
These standards provide that contracts may be entered Into for collec- 
tion services when they meet the following conditions: (a) the service 
RUSt supplement, but not replace, the basic collection program of the 
agency; (b) the authority to resolve disputes, compromise claims, 
terminate collection action, and initiate legal action must be retained 
by the agency and; (c) the contractor shall be subject to the Privacy 
Act of 1974, as amended, 5 U.S.C. 552a, and, when applicable, to Federal 
and State laws and regulations pertaining to debt collection practices 
such as the Fair Debt Collection Practices Act, 15 U.S.C. 1692. 

IV. SCOPE AND APPLICABILITY 

These policies supplement the Federal Claims Collection Standards 
regarding contracting for debt collection services. The policies set 
forth the basic conditions that commercial collection services contracts 
nust meet in the collection of the Department's delinquent debts. These 
policies apply to all collection services procurements by OPDIVs. STAFFDIVs 
and Regional Offices. 
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V. BACKGROUND 

The General Accounting Office (GAO) concluded In Its report entitled "The 
Government Can be More Productive 1n Collecting Its Debts by Following 
Commercial Practices," that the Federal Government can better collect its 
debts and recover billions of dollars by adopting certain commercial 
practices, specifically, the use of commercial debt collection agencies to 
collect debts. Traditionally, the GAO has ruled that Federal agencies 
cannot legally use commercial contractors for the collection of government 
debts. However, on April 17, 1981, the General Accounting Office (GAO) 
and the Department of Justice amended the Federal Claims Collection 
Standards by adding a provision that allows Federal agencies to contract 
for collection services In recovering debts owed the United States. GAO 
modified its original legal opposition to the use of comnerclal sector 
collection agencies and has Indicated that use of collection agencies 
would be permissible as long as the Federal agency head retains ultimate 
responsibility and control over the debts. This Includes retaining 
authority to compromise, litigate or terminate amounts due and to 
resolve Issues relating to the validity of the debt. 

VI. RESPONSIBILITIES 

A. Office of the Secretary 

The Assistant Secretary for Management and Budget (ASMS) is responsible 
for: 

1. Establishing policies and procedures for the collection 
of debts. 

2. Developing departmentwide policies associated with the 
decision to use contracting for collection services. 

B. OPDIVs/STAFFDIVs and Regional Offices 

OPDIVs/STAFFDIVs and Regional Offices are responsible for: 

1. Implementing and enforcing departmentwide policies on 
contracting for collection services. 

2. Establishing collection procedures and prescribing criteria 
for collecting, compromising, suspending, or terminating 
collection action and for referring claims to GAO and the 
Department of Justice. 

3. Taking aggressive action, on a timely basis with effective 
follow up, to collect amounts due the Department. 

4. Submitting a justification of the need to contract for collection 
services to ASMB before preparing a procurement planning document 
and, at the same time, providing a certification that the various 
collection actions called for by the Federal Claims Collection 
Standards and HHS' regulations will be completed before referring 



163 

debts to a collection agency. The certification must be approved 
by the Debt Management Official. (See Attachment for Certification 
of Attempts to Collect Debts.) 

Submitting a copy of the collection services request for proposals 
and a copy of the contract(s) to ASHB within ten (10) days of award. 

VII. POLICIES 

A. General 

OPDIVs/STAFFDIVs and Regional Offices shall consider contracting 
for collection services to collect defaulted and delinquent loans 
and accounts receivable. Collection services must supplement, not 
replace, the basic collection program of the OPDIVs/STAFFDIVs and 
Regional Offices. The basic policies concerning contracting for 
collection services are as follows: 

1. OPDIVs'/STAFFDIVs" and Regional Offices* Justifications to 
contract for collection services must Include information on 
the following: 

a. Explain the reasons for contracting for collection services; 
b. Explain the attempts taken to collect the debts and provide 

a certification to this effect; 
c. Explain why the debts cannot be collected by HHS but hold 

promise for results through a collection agency; 
d. Describe the types of debts proposed for referral to a 

collection agency; 
e. Estimate the number of accounts that will be assigned 

to a collection agency; 
f. Identify the total value of debts to be assigned to a collec- 

tion agency, and the range and average value of the debts; 
g. Estimate the total cost of the proposed contract and 

all the associated costs (I.e., an estimate of the cost of 
technical staff, program and project officers, lawyers, con- 
tracting officers, etc.); and 

h. Estimate the amount of recoveries. (Anticipated recoveries must 
exceed the cost of the contract and associated cost.) (See 
Item G above.) 

2. All OPDIVs/STAFFDIVs and Regional Offices shall contract for collec- 
tion services only after recovery has been attempted through 1n- 
house efforts. The Federal Claims Collection Standards (4 CFR 102 - 
Standards for the Administrative Collection of Claims; Contracting 
for Debt Collection Services), together with any other administra- 
tive remedy which may be available for the collection of debts 
before contracting for collection services. 

3. OPDIVs'/STAFFDIVs' and Regional Offices' contracts for collection 
services shall conform with the standards set forth In the Federal 
Procurement Regulations (41 CFR) and the HHS Procurement Regulations 
(41 CFR). 
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B. Guide to Preparation of the Request for Proposal and Contract 

1. The major aspects and activities of the collection process that 
shall be addressed In the request for proposal (RFP) and 
contracts for collection services are sumnarlzed below: 

a. Computer support; 
b. Receipt of accounts (nunt>er of accounts, account character- 

istics, account selection and transfer of accounts); 
c. Minimum account resolution standards by category of 

accounts; 
d. Resolution of complaints; 
e. Documentation of collection activity; 
f. Management reports; 
g. Billing debtors; 
h. Receipt and processing of repayments including return 

of the full collection to HHS; 
i. Return of accounts to HHS; 
J. Period of performance; and 
k. Collection fee schedule and payment procedure by HHS. 

2. All RFP and contracts for collection services shall address 
any special requirements of the contract. Examples of some 
special requirements are: 

a. The contractor's system support requirements; 
b. Pick-up and delivery of materials; 
c. Anticipated delays in providing the services; 
d. Use of branch offices or subcontractors; and 
e. Facilities, equipment, supplies and material. 

3. All RFPs and contracts for collection services must address the 
OPDIVs'/STAFFDIVs' or Regional Offices' obligations under the 
contract. For example, what items will be made available to 
the contractor (transfer tapes or reports, account sheets, 
activity cards, etc.), what on-site monitoring will be done 
under the contract, and what inspections will be performed. 

4. All contracts for collection services must Include an explanation 
of the contractor's schedule of deliverables. This explanation 
shall Include the requirements or items to be delivered and the 
time frame from award of contract when these will be delivered. 

C. Basic Conditions for Collection Services Contracts 

All RFPs and contracts for collection services must include conditions 
that: 

1. The authority to resolve disputes, compromise claims, terminate 
collection action, and Initiate legal action is retained by 
the Department. The contractor shall be required to return to 
the Department all claims which it recommends for compromise 
or termination. 
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2. The contractor shall be subject to the Privacy Act of 1974, 
as amended, 5 U.S.C. 552a. and, when applicable, to Federal 
and State laws and regulations pertaining to debt collection 
practices such as the Fair Debt Collection Practices Act of 
1977 (15 U.S.C. 1692). 

3. The contractor must agree to indemnify, defend and hold the 
Federal Government free and harmless from all liability, loss, 
damages, claims and other expenses, including attorney's fees 
and court costs, resulting from the contractor's performance 
under the contract. 

4. The contractor shall ensure that the data in Its system Is 
used exclusively for collection activities related to the 
OPDIV/STAFFDIV or Regional Office transferred accounts. The 
Information shall not be accessed by the contractor in connec- 
tion with any other collection efforts on the same debtor under 
another contract or agreement. Secure safekeeping facilities 
must be maintained by the contractor for account files. Review 
of the contractor's compliance with established procedures will 
be conducted by OPDIV/STAFFDIV and Regional Offices via on-s1te 
visits. 

5. The contractor's collection practices must be fair and reasonable, 
and must not involve harrassment, intimidation, and false or 
misleading representations. Review of the contractor's collec- 
tion practices should be conducted by the OPDIV/STAFFDIV or 
Regional Office to determine compliance with the Fair Debt Collec- 
tion Practices Act of 1977 (15 U.S.C. 1692). 

6. The contractor shall provide information to the project officer 
to resolve complaints of harrassment. Intimidation, false or 
misleading representation, or unnecessary communications, raised 
by debtors against the contractor's collection practices. 
The procedures for resolution of complaints shall be provided 
In the contract. 

7. The OPDIV/STAFFDIV and Regional Office shall retain authority and 
oversight over the collection methods employed by the contractor. 

8. Each contractor employee assigned to the contract shall receive 
training relevant to the Privacy Act of 1974, and the contractor 
shall certify that the employee has received it, before the employee 
begins any collection activity on HHS' accounts. (The contract 
shall contain a sample form of the acknowledgement of training.) 

9. The contractor must obtain prior approval of the formats of letters, 
bills and other material he proposes to use In the contract. 
Also the contractor shall obtain the Project Officer's prior 
approval of all form letters he proposes to use for skip tracing. 
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10. The contractor shall record all collection activity (skip 
trace attempts, written and verbal contacts with the debtor 
or his representative, payment Information, and other pertinent 
data) taken on each account. 

11. The contractor shall propose a quality control plan that will 
insure the effectiveness and efficiency of Its operations. 
The contractor shall Implement, upon final approval by the 
contracting officer, the quality control plan designed and 
proposed by the contractor In response to the RFP. The quality 
control plan shall Include the monitoring of day-to-day collection 
activities against performance specifications and the closing of , 
accounts against production standards. The quality control plan 
shall Include, but shall not be limited to the major activities 
of the collection process listed In Section VII. B. 1. 

12. The OPDIV/STAFFDIV or Regional Office will select the accounts 
to be transferred to the contractor and the procedures that 
win be followed In these selections, e.g., accounts where the 
Government has not been able to collect will be turned over first. 

13. The contractor shall return to the OPDIV/STAFFDIV or Regional 
Office Ineligible accounts that have been Inadvertently transfer- 
red for collection, with appropriate documentation within thirty (30) 
calendar days of Identification of such an account. (The RFP and 
contract must specify which type of accounts are Ineligible for 
transfer to the contractor. I.e., accounts Involved in bankruptcy 
proceedings and accounts referred to the Department of Justice, etc.). 

14. The contractor must systematically resolve all accounts transfer- 
red to It. This Involves: 

a. Working all accounts In accordance with the terms and conditions 
Included In the contract. 

b. Expending a level of effort which Is equal to or exceeds the 
'Minimum Account Resolution Standards" which shall be specified 
In the contract. 

c. Providing Information to the OPDIV/STAFFDIV or Regional Office 
to resolve complaints. 

d. Maintaining a record of all activities taken on each account. 
e. Producing on at least a monthly basis management and fiscal 

reports to monitor contractor's performance, as specified In 
the contract. 

15. The contractor shall process accounts In accordance with the account 
processing schedule incorporated In the contract. The processing 
schedule shall be documented and shall cite, for example, the maximum 
number of workdays before each typical account shall be moved from one 
collection step to the next and shall also cite backlogs at any 
given processing step. 

16. The contractor shall suspend collection activity on a account 
and refer the Issue to the OPDIV/STAFFDIV or Regional Office 
for resolution within ten (10) working days after arty of the 
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suspension conditions as cited in the contract occur. Suspen- 
sion of collection activity Include, but are not limited to, 
the following conditions: 

a. The debtor disputes the annunt owed; 
b. The debtor raises a legal defense against repayment; 
c. The debtor wishes to compromise the annunt due or 

request forebearance due to temporary Inability to 
repay; and 

d. The debtor provides evidence that the debt has 
been satisfied. 

17. The contractor shall use contractor prepared bills for billing 
the debtors, the format of which have been approved by the 
project officer. (The contract shall specify requirements 
concerning billing the debtors.) 

18. The contractor will not, under any circumstances, adjust the 
balance of an account for any reason without prior approval 
from the OPDIV/STAFFDIV or Regional Office. 

19. The contractor shall receive and process repayments and ensure 
the security of monies received In accordance with the terms 
and conditions of the contract. The contractor will not be 
permitted to retain Its fees and only remit the net collected 
to HHS. The full collection will be turned over or paid to HHS 
and HHS will pay the fees directly to the contractor. The 
contractor shall direct debtors to submit payments (checks, money 
orders, etc.), made payable solely to HHS, not the contractor 
under any clrcuiretances. (The terms and conditions for receipt 
and processing of repayments should be specified in the RFP and 
contract.) 

20. All accounts shall be worked to the level of effort specified 
In the "Minimum Account Resolution Standards" before they 
are returned to the OPDIV/STAFFDIV or Regional Office as speci- 
fied In the RFP and contract. 

21. The RFP and the contract shall cite the conditions for which 
the contractor will be paid, and that the contractor will not 
be paid for unidentified repayments or payments from the debtors 
received on any account after It has been transferred back to 
HHS. 

22. The contractor shall accomplish an orderly transfer of all 
outstanding accounts and all documentation back to the project 
officer upon expiration of the contract. (The contract shall 
specify the time schedules and other requirements for contract 
phase-out.) 

VIII. BASIC COLLECTION STEPS AND PROCEDURES 

The OPDIVs/STAFFDIVs and Regional Offices are required to take aggres- 
sive action to collect delinquent debts before contracting for com- 
mercial collection services. Agencies should employ cost-effective 
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procedures, consistent with good business practice that will lead to 
the collection of the debt. 

Collection steps and procedures may vary depending on the size and 
type of debt and mitigating circumstances; however, all basic collec- 
tion programs should comply with the Federal Claims Collection 
Standards (4 CFR, Chapter II, Parts 101-105). All OPDlVs/STAFFDIVs 
and Regional Offices should at a minimum: 

A. Provide for periodic comparison of costs incurred and amounts 
collected. Data on costs and corresponding recovery rates for 
debts of different types and In various dollar ranges should 
be used to compare the cost effectiveness of alternative collec- 
tion techniques, establish guidelines with respect to the points 
at which costs of further collection efforts are likely to exceed 
recoveries, assist in evaluating offers In compromise, and estab- 
lish minimum debt amounts below t*1ch collection efforts need not 
be taken. Cost and recovery data should also be useful In Justi- 
fying adequate resources for an effective collection program. 

B. Maintain physical and accounting control of claims and document 
collection actions. (All collection actions should be documented 
and the documentation should be retained In the claims file or 
computer system documentation file.) 

C. Take appropriate action to locate missing debtors. The following 
sources should be utilized: telephone directories, city directories, 
postmasters, driving license records, automobile titles and license 
records (state and local government agencies). District Directors 
of Internal Revenue, relatives, friends and credit bureau agency 
skip locator reports. 

D. Provide appropriate written demands to debtors. Informing them 
of the consequences of failure to pay. (In the initial notifi- 
cation, the debtor should be Informed of the basis for the indebted- 
ness, the applicable requirements or policies for charging interest, 
and the date by which payment Is to be made.) Three progressively 
stronger written demands, at not more than 30-day intervals, should 
normally be made, unless circumstances indicate this is useless (for 
example, where the debtor explicitly refuses to pay, or clearly 
cannot pay) and alternative remedies would better protect the 
government's Interest. The third demand letter should be sent by 
certified mail, return receipt requested. If a debtor fails to pay 
by the date specified in the third demand letter, a final letter 
should be sent to state that the debt is being turned over to a 
third party for collection. 

E. Develop a system for aging accounts receivable and periodically 
(at least monthly) monitor outstanding debts in order to prevent, as 
far as possible, the creation of new delinquencies and the prolong- 
ing of old ones. 

F. Take aggressive collection action against the debtors with con- 
sideration being given to: 
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1. personal interviews with debtors; 
2. use telegrams, phone calls, and other forms of attention getting 

connunlcations; 
3. contacts with the employer of the debtor;   * 
4. charging of interest; 
5. liquidation of collateral, If held; 
6. suspension or cancellation of licenses or other privileges; 
7. exploration of compromise; 
8. collection in installments; 
9. collection by offset, where feasible; 

10. temporary suspension of collection action where the future 
prospects of the debtor to repay looks good or where future 
offset is possible. 

11. referral to claims collection office; 
12. referral to GAO; 
13. referral to Department of Justice; and 
14. write-off. 
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AHACHHENT 

Certification of Attempts to Collect Debts 

This certifies that the following basic collection steps and procedures 
have been followed In futile attempts to collect the Department's debts: 

0 Debtors were officially notified of the indebtedness.  ^Ves  No 
If no, please explain.  (Section VIII, Item D} 

0 Three demand letters for payment were sent to the debtors.  ^Ves  ^No 
If no, please explain.  (Section VIII, Item D) 

0 Debtors ability to pay has been determined.   Yes  No 
If no, please explain.  (Section VIII. Item U]~ 

0 The prospect of the debtor's ability to repay appears promising. 
 Yes  No If no, please explain. (Section VIII, Item D) 

0 The debtor's employer has been contacted.   Yes  ^No 
If no, please explain. (Section VIII, Item F) 

0 These sources have been utilized to locate missing debtors. 
 (Section VIII, Item C) 

OPOIV/STAFFDIV    NAME _ 

DATE    TITLE 
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Mr. SoppER. Accounting control over debt has been established in 
all operating components. Also, systems are being enhanced to 
insure that we know the amount of all debt owed and its age. 

In addition, the Secretary transmitted to Congress on July 12 a 
draft bill which would permit disclosure from tax records of the ad- 
dresses of individuals who have defaulted on health education 
loans. Again, Mr. Chairman, we have copies of that draft available 
and, without objection, would appreciate having that entered into 
the record. 

Mr. HALL. It will be made a part of the record. 
Mr. SoppER. Thank you. 
[The document referred to follows:] 

THE SECRETARY OF HEALTH AND HUMAN SERVICES, 
Washington, D.C.. July 12. 1982. 

Hon. THOMAS P. O'NEILL, Jr. 
Speaker of the House of Representatives, 
Washington, D.C. 

DEAR MR. SPEAKER: Enclosed for consideration by the Congress is a draft bill "To 
permit disclosure from tax records of the addresses of individuals who have de- 
faulted on health education loans". 

The draft bill would permit this Department and lenders to obtain from tax rec- 
ords the addresses of individuals who have defaulted on loans under the Health 
Education Assistance Lxian (HEAL) Program or on health professions schools' loans 
that have been supported with Federal funds. Such disclosures are permitted to the 
Department of Education and to lenders in relation to loan defaults under the juris- 
diction of that Department. 

We urge the Congress to give the draft bill its prompt and favorable considera- 
tion. 

We are advised by the Office of Management and Budget that enactment of this 
draft bill would be consistent with the Administration's objectives. 

Sincerely, 
DICK SCHWEIKER, 

Secretary- 
Enclosures. 
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A   BILL 

To permit disclosure from tax records of the addresses of 

individuals who have defaulted on health education loans. 

Be it enacted by the Senate and House of Representatives 

of the United States of America in Congress assembled. 

Short Title 

Section 1.  This Act may be cited as the "Loan Default 

Information Amendment of 1982". 

Disclosure of Location of Borrowers Who 
Have Defaulted on Health Education Loans 

Sec. 2.  Paragraph (4) of section 6103(m) of the 

Internal Revenue Code of 1954 is amended — 

(1) by inserting "or the Secretary of Health and 

Human Services" after "Secretary of Education* in the 

matter in subparagraph (A) preceding clause (i) and in the 

matter of subparagraph (B) preceding clause (i), 

(2) by striking out "or" at the end of clause (i) of 

subparagraph (A) and of subparagraph (B)i 

(3) by adding "or" at the end of clause (ii) of 

subparagraph (A) and of subparagraph (B), 

(4) by inserting the following after clause (ii) of 

subparagraph (A)t 

'(iii) nade under part C of title VII or 

part B of title VIII of the Public Health 

Service Act.'. 

(5) by inserting the following after clause (ii) of 

subparagraph (B)i 

"(iii)  any lender participating under 

part C of title VII or part B of title VIII of 

the Public Health Service Act,", and 

(6)  by inserting "or the Department of Health and 

Human Services* after "Department of Education* in the 

matter in eubparagraph (A) following clause (iii) (aa 

added by paragraph (4) of this section). 
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Mr. SOPPER. The legislative changes contained in H.R. 4614 and 
in complementary bills now pending in the House and Senate are 
essential to a strengthened debt collection program for HHS and 
other Federal agencies. 

My detailed statement, of course, addresses each section of the 
bill and what it would do to strengthen HHS debt management ini- 
tiatives. 

Restrictive Federal law that prevents the use of collection tools 
and techniques used effectively in the private sector must be 
amended in order to eliminate the impediments that presently 
exist in the Department's and the Federal Government's debt col- 
lection program. We are supportive of your efforts, Mr. Chairman. 

That concludes my remarks. I would be pleased, along with my 
colleagues, to answer any questions you have. 

[The statement of Mr. Sopper follows:] 
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The legislative changes contained In H.R. 4614 and In camplemntary 

bills now pending In the House and Senate are essential to a strengthened 

debt collection program for HHS and the other Federal agencies. My 

detailed statement addresses each section of the bill and what It will 

do to strengthen HHS' debt management Initiative. Restrictive Federal laws 

that prevent the use of collection tools and techniques, used effectively 

In the private sector, must be amended In order to eliminate the Impedi- 

ments that presently exist In the Department's and the Federal Government's 

debt collection program. 
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m.  CHAIRMAN AND MEMBERS OF THE COMMinEE; 

Introduction 

I want to thank you for the opportunity to discuss the debt collection 

program In the Department of Health and Human Services (HHS), and to 

comnent on the Debt Collection Act of 1981 (H.R. 4614). 

Outstanding Debt Owed HHS 

I would like to begin by briefly describing the anwunt and nature of the 

debt owed to WS. 

The Department was owed $3.1 billion as of the quarter ended March 31, 

1982. Of this amount, the Social Security Administration (SSA) was owed 

$2.1 billion and the Public Health Service (PHS) was owed $.9 billion. 

The remaining $100 million Is distributed among the Department's other 

Operating and Staff Divisions. SSA's debt consists mostly of overpayments 

to beneficiaries under its four major entitlement programs -- Old Age 

Survivors Insurance, Disability Insurance. Black Lung, and Supplemental 

Security Income. PHS' debt consists mostly of amounts owed its Health 

Professions and Nursing Student Assistance Programs. 
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Of the total $3.1 billion debt owed to the Department as of March 31, Me 

estimate that approximately one-third of this amount, or $1 billion, repre- 

sented delinquent debt. 

HHS Debt Collection Program 

Secretary Schweiker has placed a high priority on the Department's debt 

collection program. A very comprehensive program has been established 

throughout the Department. Each HHS component has a debt collection plan 

containing specified action steps, accompanied by the dates each action is 

targeted for completion. Both Secretary Schweiker and I personally monitor 

progress under these plans to collect debt and improve the Department's 

debt management. 

We completed a number of important actions under these plans. For example, we 

have under development standard Departmental policies for charging Interest and 

penalties and using commercial collection agencies to collect delinquent debt. 

PHS has developed an early warning system to identify troubled medical facil- 

ities. Through the third quarter of FY 1982, PHS completed 325 on-site 

assessments at selected institutions to Identify schools with fiscal man- 

agement deficiencies that needed technical assistance. SSA has trained 

its personnel on how to collect debt and established 40 field collection 

centers this year. In addition, systems are being enhanced throughout the 

Department to Insure accountability and control over all debt. These sys- 

tems, once operational, will enable both PHS and SSA to automatically bill, 

collect, age, and '-harge interest on all debts. 
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Finally, the Secretary transmitted on July 12 a draft bill to the Congress 

which would permit disclosure from tax records of the addresses of Individuals 

who have defaulted on health education loans. 

HHS' Procedural Protections for the Debtor 

The Department has Institutionalized management control over all debt. 

We take great pains to ensure that all debtors' rights are respected. 

With respect to audit disallowances, a11 audltees have thirty (30) days 

froRi the date of the first notice that the debt Is due to appeal audit dis- 

allowances. 

With respect to the Social Security Administration's (SSA) entitlement 

programs, where most of the Department's outstanding debt occurs, benefi- 

ciaries can make a waiver request at any time even If recovery action has 

begun. In SSA's first notice that a debt is due' because of overpayments, the 

beneficiary Is advised that he/she has (1) right for reconsideration on the 

fact of the amount of overpayment, (2) right to appeal within sixty (60) 

days, and (3) right to continue to receive payments until the appeal Is 

resolved, provided SSA Is contacted in writing within thirty (30) days. 

Beneficiaries are considered at fault If they (1) knowingly file an In- 

correct statement, (2) fall to report a material fact affecting eligibility, 

or (3) accept payment knowing it Is incorrect. Under Title II, beneficiaries 

are  considered without fault If (1) an Incorrect benefit rate is calculated, 

(2) they lack insured status, (3) duplicate payments are made without their 

knowledge, (4) conflicting claims are filed for the same benefit, (5) they 
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have medically recovered but are not advised they were able to work (6) the;y 

are overpaid because of excess earnings 1n a shortened tax year, etc. Under 

Title XVI, all circumstances must be considered In determining whether the 

beneficiary received the overpayment without fault, e.g., mental and physical 

condition, age, education or ability to understand his/her responsibility, 

and the types of events that cause change In eligibility. 

HHS' Use of Offsets to Collect Debts 

SSA Is currently collecting many overpayments through offset. Offset 

Is also used to collect amounts owed the Department on other programs 

when the amounts owed can be offset against amounts due to a grantee 

or contractor under a current award. 

Also, the Omnibus Budget Reconciliation Act of 1981 gave the Health Care 

Financing Administration authority to immediately recover Hedlcald dis- 

allowances. States must now pay Interest on Hedlcald disallowances for 

the full time they hold money due the Department if It Is not Immediately 

returned. The monies, since passage of this legislation, have been quickly 

recovered through offset against the States' grant awards. 

Debt Collection Legislation 

The Department's administrative actions alone will not solve all our debt 

management problems. Restrictive Federal laws that prevent the use of col- 

lection tools and techniques, used effectively In the private sector, must 
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be amended In order to eliminate the Impediments that presently exist In 

the Department's and the Federal Governinent's debt collection program. 

Hr. Chairman, we ask that you and the Committee support legislative remedies 

that will, among other things, provide clear statutory authority to: 

0 Contract for private sector collection services; 

0 Refer credit Information on delinquent debtors to credit bureaus; 

0 Assess Interest, penalties and administrative charges on delinquent 

debts due the Department; and 

0 Offset the salaries of Federal employees to satisfy their delin- 

quent debts owed us. 

I wish to briefly discuss the importance of the legislative Issues which are 

essential to our overall debt collection effort that are Included In H.R. 4614. 

Protection of Federal Debt Collectors 

Section 2 of the bill makes It a Federal criminal offense to assault a Federal 

employee collecting debts owed the Government. The Social Security Admin- 

istration has an extensive collection network. Attempts to collect debts can 

be a risky undertaking. Government employees have been the subject of verbal 

abuse, death threats, or threats of bodily harm to themselves and members of 
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their family. While Me have not, to our knowledge, had a specific case of 

this 1n HHS, we understand that other Federal agencies have had this problem, 

and the potential of these probleins certainly exists for HHS employees as well. 

Clarification to the Statute of Limitations for Administrative Offset 

Section 3 of the bill would allow agencies to collect delinquent debts by 

administrative offset beyond the six-year statute of limitations. The 

Department only uses the administrative offset In situations where 

there Is a chance of collecting a debt In a cost-effective manner. If « 

decision 1s made to offset a debt, the Federal Claims Collection Standards 

require us to give the debtor prior notification of the Intent to offset; 

an opportunity to request reconsideration of the debt, or If provided for 

by statute, waiver of the debt; and an explanation of the debtor's rights. 

An offset will not occur until the differences between the debtor and the 

agency are resolved. These protections ensure that only valid debts will 

be offset. 

Interest and Penalty on Indebtedness to the United States 

Section 4 of the bill would require agencies to charge a minimum annual 

rate of Interest on delinquent debts equal to the average rate for the 

Treasury tax and loan accounts. This rate Is, In effect, a market rate 

and would allow HHS and other Federal agencies to recover the cost of 

carrying the debt. 
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The legislation would also allow agencies to assess charges to cover the 

additional costs of processing and handling delinquent claims, and a 

nenalty charge not to exceed 6 percent per annum on delinquent debts more 

than ninety (90) days old. The legislation would also allow agencies to 

waive Interest, penalties and administrative charges in hardship situations. 

Statutory authority to charge a 6 percent penalty would, we believe, be very 

effective In speeding up collection of debts owed the Department. 

Every dollar that the Department falls to collect must be replaced by 

additional revenue, offset by budget reductions, or replaced with borrowed 

funds. The third option Is very expensive. This bill would enable us 

to distribute the cost back to the debtor. 

Service of Sumnons 

Section 5 of the bill would permit United States Attorneys to use the mall. 

State and local law enforcement officials, or private contractors to serve 

legal documents, Including foreclosure actions. In the litigation of debt 

cases. The proposed legislation would relieve the heavy workload of United 

states Marshals by enabling United States Attorneys to use the most efficient 

and cost-effective means of serving process on debt cases. This will. In turn, 

be beneficial to HHS by facilitating faster processing of the debts we turn 

over to United States Attorneys for litigation. 
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Contracting for Collection Services 

Section 6 of the bill win allow agencies to contract with private firms 

for the collection of Government debts. HHS plans to use commercial collec- 

tion agencies, for example, in recovering defaulted student loans, based on 

the April 17, 1981 joint ruling of the Comptroller General and the Attorney 

General. We believe it is also important for the Congress to provide a firm 

statutory foundation for debt collection activities of this nature and we 

welcome efforts in that direction contained in this bill. 

The legislative changes contained in H.R. 4614 and in complementary bills 

now pending in the House and Senate, including H.R. 4613, H.R. 2811, 

H.R. 5471 and S. 1249 are essential to a strengthened debt collection 

program for the Federal Government. Collecting monies owed is an essential 

part to achieving the President's budget reduction and economic recovery 

goals. 

Mr. Chairman, this concludes my prepared statement. I will be happy to 

answer any questions you may have. 
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Mr. HALL. Thank you, Mr. Sopper. 
Regarding the delinquent debts, does HHS presently have the 

statutory authority to charge interest and penalties and to use 
commercial collection agencies to collect these debts? 

Mr. SOPPER. We believe that we do have authority to use com- 
mercial collection agencies to collect delinquent debts. That is one 
of the areas which is covered in this comprehensive policy which 
the Secretary has just issued. We feel that we have that authority 
from the GAO and the Justice Department regulations which were 
recently issued. 

In fact, SSA is beginning a pilot exercise to use collection agen- 
cies. I think I will ask Bob Marder to expand a little bit on that. 

Mr. MARDER. We are planning on a pilot program right now in 
two small areas in the country to turn over debt where we have 
exhausted our administrative efforts in collection to see if private 
collection will be of a value to the Social Security Administration. 

Mr. HALL. Would those private collectors have the right to settle 
an obligation for less than full value without having to come back 
and check with headquarters? 

Mr. MARDER. NO. Authority to waive, terminate or compromise 
the debt would remain with the agency. 

Mr. HALL. What sort of a percentage basis do you have with 
these collection agencies? 

Mr. MARDER. Excuse me, sir? 
Mr. HALL. What sort of a percentage for collection do you have 

with these collection agencies? 
Mr. MARDER. We haven't reached the point of negotiation of con- 

tracts, but are dealing with the American Collectors Association, 
which is the trade association. Based on preliminary information, 
these rates could run anywhere from 40 to 70 percent of the 
amounts collected. 

Mr. HALL. DO you mean the amount that you would pay to the 
collection agency would be between 40 and 70 percent of what they 
collect? 

Mr. MARDER. That is correct, sir. Some fees for collection agen- 
cies are between 40 to 50 percent. With the age of some of our debt, 
there is a possibility that we could be charged more. But, again, 
this is debt on which we have exhausted all our administrative ef- 
forts. 

Mr. SOPPER. Let me say, Mr. Chairman, as Mr. Marder has indi- 
cated, this is a pilot effort. We have not gone to this on a full-scale 
program. This is a pilot that would be undertaken in two areas to 
get some experience and see what the results would be. So we are 
not just plunging into this on a nationwide basis; we are trying to 
do this in a very evenhanded manner and trying it in a couple of 
areas to see what might be the experience. 

Mr. HALL. Any agreement that you have to a debt collector, 70 
percent of what he collects seems like it is for the benefit of the 
debt collector rather than the Federal Government. 

Mr. SOPPER. I would agree, Mr. Chairman, 70 percent seems to be 
a rather large amount. 

Mr. HALL. I have never heard of any fee arrangement like that 
on collections. 
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Mr. MARDER. Again, we don't have any contracts. This is just 
word that we are hearing from the American Collectors Associ- 
ation. 

Mr. HALL. I am sure they would like that. 
Mr. SoppER. This is something that obviously, Mr. Chairman, as 

negotiations and conversations move along to set up these pilot 
projects, we are going to be actively watching and monitoring. I 
share your concerns about the size of the return to the collection 
agency. 

Mr. HALL. This $900 million that is owing to the Public Health 
Service, what portion is owed by individuals and what is owed by 
institutions? 

Mr. SoppER. Let me ask Mr. Markowitz to respond to that. 
Mr. MARKOWITZ. I think I have to break that up a little bit dif- 

ferently in response to your question. 
Out of that $900 million, about $650 million of that is in student 

assistance; about $15 million of that is institutional debt, and an- 
other $35 million or so is from National Hesdth Service Corps 
Scholarships. 

Mr. HALL. What portion of that is delinquent? 
Mr. MARKOWITZ. We have a very difficult time determining the 

exact amount of institutional debt. A recent survey by the Inspec- 
tor General's Office in the Department looked at some of the 
schools and came to the conclusion that about 25 percent of the 
nursing student loans administered by our schools were delinquent, 
and about 11 percent of the medical school loans were delinquent. 
Of the corps scholarships, approximately $5 million is delinquent. 

Mr. HALL. What rate of interest does the Social Security Admin- 
istration and Public Health Service intend to charge on these late 
debts? 

Mr. MARKOWITZ. We would use the policy that has been issued by 
the Department. We would use the Treasury rates. 

Mr. HALL. IS that being done now? 
Mr. MARKOWITZ. In most of our programs, it is. In the loan pro- 

gram that we were talking about here earlier, which is adminis- 
tered by the schools, this is a subsidized program and we do not 
have legal limitations on our authority to charge interest there. 

Mr. HALL. What portion of the SSA's overpayment debt arose 
from individual fault or agency fault? I have heard a lot about 
computer problems lately on payments to dead people or people— 
well, the computer was blamed, of course, for everything. What is 
the breakdown on that? 

Mr. SoppER. Maybe I can give you at least a picture here of the 
debt in Social Security. We estimate the total debt to be approxi- 
mately $2.1 billion. Of that amount, $950 million is considered to 
be delinquent. That breaks out, with respect to the four benefit 
programs, this way: $141 million is delinquent with respect to old 
age and sunavors insurance; $142 million, disability; $9 million, 
black lung; $647 million, supplemental security income- and then 
$11 million with respect to audit disallowances 

In terms of what part of that $950 million is a result of comDuter 
problems. Bob, do you want to respond to thaf 

Mr. MARDER. We don't have any really hard and fast data. But 
some of the quality sample reviews that have been conducted over 



187 

the past year show that beneficiary-caused debt ranges anywhere 
from 85 percent of our debt in the OASI program to about 65 or 70 
percent in the SSI program. 

Mr. HALL. In your prepared testimony, Mr. Sopper, I believe you 
say that delinquent debt in the Department—I am assuming you 
mean the Department of Health and Human Services—as of March 
31, was $1 billion. 

Mr. SoppER. Yes, sir. 
Mr. HALL. What efforts are being made to try to collect that 

money, concerted efforts? 
Mr. SoppER. With respect to the Social Security Administration, 

they are mounting—in fact, I should say not only with respect to 
Social Security, but with respect to all of the operating divisions at 
the Department of Health and Human Services—they have all pre- 
pared for fiscal year 1982, and will prepare again for fiscal year 
1983, debt collection programs which lay out in detail—and if you 
would like, we can submit those for the record—lay out in detail 
the steps that they are going to take to try to collect that debt. 

With regard to SSA, they have a very comprehensive program. 
Again, I am going to ask Mr. Marder to explain to you the steps 
that they have taken since, as you can see, $950 million of the $1 
billion is in Social Security. 

The Public Health Service also has a very aggressive program 
that they are pursuing, and I think it would be good for Mr. 
Markowitz to lay that out for you. 

So, first, I would like to have Mr. Marder explain Social Securi- 
ty's efforts; and then Mr. Markowitz, the PHS efforts. 

Mr. HALL. Let me ask one question prior to their answering. 
Mr. SoppER. Yes, sir. 
Mr. HALL. Are these ongoing programs you are going to describe 

to me now, or something that is being considered for the future? 
Mr. SoppER. These are programs that are in place right now. 
Mr. HALL. All right. 
Mr. MARDER. What we have done in social security for the delin- 

quent debt is prioritize and categorize the debt by its potential for 
collectability. We have been putting the debt out in releases based 
on, as I said earlier, the greater potential for collection. So the 
cases that have gone out in recent months have been those cases 
where, for example, an SSI beneficiary who is no longer on the 
rolls is drawing title II OASI benefits and there is obviously poten- 
tial for collection there. 

In addition to that, we have formed somewhat over 40 special 
debt collection centers which specialize solely in processing of debt. 
They are not impounded by claims, workloads or interviews or 
record maintenance or anjrthing like that. Their sole responsibility 
is debt processing and collection. We contracted with private indus- 
try and we have produced a training film on telephone collection 
techniques which all our staff involved in collection are now using. 
It teaches people a little more distinctly and clearly how to deal 
with the interview and how to overcome the most commonly heard 
objections to repayment of the debt. 

In addition, we have tightened our policy and our procedures and 
we have designed new notices to more clearly emphasize our desire 
to get the money back. We are right now espousing as aggressively 
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as we can for people who remain in benefit status with social secu- 
rity the availability of holding their program overpayment from 
whatever benefit they happen to be receiving. 

Mr. HALL. How much has been collected in the past 18 months 
through the efforts that you have outlined? 

Mr. MARDER. In fiscal year 1981, we collected, I believe, $2,642 
million. We started our debt collection enhancement activities in 
the fall of 1981. Thus far for, I think, the first half of this fiscal 
year, we have collected approximately $1,286 million. 

Mr. HALL. DO you anticipate an amount equal or more to that for 
the next 6 months of the fiscal year? 

Mr. MARDER. Yes, sir. It has taken time. It has been a progres- 
sive action. As the training has geared up, people have gotten fa- 
miliarized with their jobs. 

Mr. HALL. Has that been done through private collection agen- 
cies or through the agency itself? 

Mr. MARDER. All our efforts thus far are agency efforts, with the 
exception of the purchased training film. 

Mr. HALL. DO you have any opinion as to whether or not the pri- 
vate collection agencies would be of some benefit to you in the 
future in collecting this delinquent amount? 

Mr. MARDER. We believe there is a potential, depending on the 
nature of the debt. The debt that we would be turning over to the 
collection agencies are those people, as I indicated earlier, from 
whom we have exhausted our collection efforts and who no longer 
have any program connection with social security. We don't have a 
heck of a lot of teeth to get at those types of debtors. 

Mr. HALL. Will this $600 million of the last 6 months of fiscal 
year 1981, was that collected merely by offsetting any payments 
that may have during that period of time been due to some person 
or persons? 

Mr. MARDER. NO. We have collected that via refunds, offset 
against benefits and installment arrangements. 

Mr. HALL. On your installment arrangements, do you ever take 
as security any additional property or any property that a person 
may have? 

Mr. MARDER. No, sir. We don't have the authority to do that. 
Mr. HALL. What rate of interest do you charge on your insteill- 

ments? 
Mr. MARDER. We currently do not charge interest. 
Mr. HALL. DO you have the authority to charge interest? 
Mr. MARDER. Based on the GAO-Justice regulations, it appears 

that we do have, although there is some confusion as to the legality 
of those regulations. But our General Counsel believes we have the 
authority. 

Mr. HALL. Would it not be a good idea to charge interest on those 
loans that you are trying to work out on a monthly basis'? 

Mr. MARDER. We are in the process right now of developing regu- 
lations for interest charging on social security debt. And, also be- 
cause of the volume of our debts and the complexity of the interest 
calculation, we said we won't charge interest until we have an 
automated capability of calculating it and billing for it, which we 
anticipate in mid-fiscal year 1984. 
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Mr. HALL. DO you put any instrument of record in a county 
where a person may live when you have an agreement drawn up 
on the basis of a promissory note or whatever type of instrument 
you use? Is that instrument signed and acknowledged by the debtor 
in such a way that it could be made a part of the deed records or 
the county records of the county where this person may live? 

Mr. MARDER. No, sir. 
Mr. HALL. What are the other procedures? 
Mr. SoppER. I would like to have Mr. Markowitz explain what 

the Public Health Service has been doing. 
Mr. MARKOWITZ. Mr. Chairman, I don't have fiscal year 1981 

data. In fiscal year 1982, we started off with delinquencies of ap- 
proximately $115 to $120 million. We are on target in reducing 
that. We intend to get it down to somewhere in the neighborhood 
of $25 million before the end of this fiscal year. So far, through the 
first three quarters of the year, we are meeting that schedule. 

This has been done in several ways. One part of our debt was 
owed to the St. Elizabeths Hospital by the District of Columbia. 
The administration was prepared to offset the Federal payment to 
St. Elizabeths and the D.C. Government, facing that situation was 
able to recover the debt owed to the Public Health Service. 

The debt reduction efforts were mainly activities such as in- 
creased monitoring and attention to previous debts concerned with 
the Public Health Service. We are using due diligence procedures 
and accelerated monitoring, and we are going to be able to resolve 
most of those debts. 

We are also instituting from a systems standpoint for the future 
an automated tracking system of some of our scholarship pro- 
grams, because there is a long period of time between the issuance 
of a scholarship to some of our doctors and nurses until the time 
that they have to pay it back, as you well know. 

Mr. HALL. IS it sometimes longer than 6 years? 
Mr. MARKOWITZ. Yes, but it is the length of the educational expe- 

rience that is important. The debt does not become due to the Fed- 
eral Government until they complete their education, therefore the 
statute of limitations period begins when the debt becomes due. 

Mr. HALL. DO you use some of the same tactics that we have just 
heard testimony about prior to your testimony? Is it in-house col- 
lections? 

Mr. MARKOWITZ. Right now, we are primarily doing in-house col- 
lection efforts. We are also engaged in a pilot test of some private 
collection agencies to collect some of our delinquent scholarships. 

Mr. HALL. Has that proved successful? 
Mr. MARKOWITZ. We have not started yet, sir. We are now in a 

competitive bidding process to seek out collection agencies to con- 
duct this experiment. Our projections of collection fees as a per- 
centage of debt owed are a little better than Social Security's be- 
cause we are dealing with health professionals. We expect that the 
bidding would come out where the collection agency may only get 
fees of 25 to 30 percent. 

Mr. SOPPER. As I mentioned, Mr. Chairman, we have sent a bill 
to Congress to allow us to get from tax records through the IRS the 
addresses of individuals who have defaulted on health education 
loans. In addition, in May, we sent legislation to the Congress 

99-306   O 
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which would also allow the Public Health Service and the Depart- 
ment to assume responsibility for the collection of debt for the 
health profession student loan program default cases where the 
school had exercised due diligence in trying to collect the loans 
from the individuals and was unable to do so. We are asking the 
Congress to give us authority so that the school could, in turn, 
assign that debt over to the Department, and then we would pro- 
ceed to make attempts to collect it. 

Mr. HALL. Have any legal challenges been brought against HHS 
due to the offset procedures that we have? 

I am not aware of any. Dave, are you? 
Mr. DUKES. No. 
Mr. SOPPER. I am not aware of any, Mr. Chairman. 
Mr. HALL. IS there any statute of limitations on HHS efforts to 

collect debts owed due to overpayments? 
Mr. MARDER. Our General Counsel has told us that we can con- 

tinue our administrative efforts to collect debt beyond the 6-year 
statute. But there is some uncertainty throughout Government as 
to which opinion is correct, whether administrative efforts can be 
maintained after 6 years, or whether they, like civil action, are 
barred after 6 years. 

Mr. HALL. I would certainly recommend that you continue until 
you are challenged. 

Mr. MARDER. We are, sir. 
Mr. HALL. Under H.R. 4614, which allows an offset at any time, 

would Health and Human Services be able to impose an offset as 
soon as an auditor reported a claim rather than after agency pro- 
ceedings to determine the validity and amount of the claim? 

The reason I asked that question is that there has been some 
question brought about what is a claim and when is that claim ad- 
judicated to be established. But whenever a claim is said to be that 
by one of these parties, by your agency, do you offset it at that 
time or do you wait until that claim has been found to be a valid 
claim and maybe something you could go to court and establish? 

Mr. SoppER. We wait until we have determined that to be a valid 
claim. If an auditor conducts an audit and determines there to be 
some amounts owing the agency, through the audit resolution proc- 
ess, we make a determination about the auditor's findings. At that 
point, we make a decision as to how much the particular entity 
owes the Department and would assess the entity a bill for the 
amount owed. 

There are procedures which allow the entity to contest the agen- 
cy's finding, in that we have a Grant Appeals Board and, moreover, 
there is also the opportunity to go to court. But once we make a 
finding, we would start at that point to charge interest if repay- 
ment was not forthcoming. 

Mr. HALL. Of this $1 billion as of March 31, is this a figure that 
if we had a hearing here in March of next year, that delinquency 
would be also around the $1 billion mark? Is that more or less of 
an ongoing amount that is delinquent at all times? 

Mr. SoppER. I would hope, Mr. Chairman, if we came back next 
year at the same time, that that $1 billion was considerably re- 
duced. We have spent a lot of time during fiscal year 1982, in es- 
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sence, really gearing up for much more aggressive debt collection 
activities. 

Mr. HALL. DO you know what the amount of the delinquency was 
March 31 of last year, 1981? 

Mr. SoppER. Do we have that? 
Mr. DUKES. We don't have that with us. We could provide it for 

the record. I think it was about the same. 
Mr. HALL. Have these debt collection activities accelerated 

during the past 12 months? 
Mr. SoppER. I would say the attention that has been focused in 

this area has intensified, and the efforts of the agency has intensi- 
fied. I am very optimistic that we are going to see considerable 
progress, particularly in the area of student loans, in reducing the 
amounts delinquent there. And through the efforts of Social Secu- 
rity. I know the Commissioner is very optimistic that the efforts 
that his staff have undertaken are going to bring down the amount 
of the delinquency. 

Mr. HALL. We thank you gentlemen for your testimony. 
Let me see if there is anyone else who may have a question. 
Ms. POTTS. Yes, I would like to ask a few questions, generally in 

the area of due process protections. 
Your statement refers to the Federal claims collections stand- 

ards. Can you explain to us precisely what those are? The state- 
ment, I believe, says that these set out the procedures followed in 
collecting claims. 

Mr. DUKES. The Federal claims collections standards set out the 
general regulations that all Federal Departments and Agencies are 
to follow. Those standards find their basis in the Federal Claims 
Collection Act of 1966, as revised. 

The Treasury Department has issued its own Federal fiscal re- 
quirements manual which provides the basic ground rules for col- 
lection matters. Those are the regulations that we basically follow 
and incorporate in our departmental policies. They are fairly wide 
ranging, and they are not limited to just interest charging. There 
are ground rules set out for interest charging, the amount of the 
rates to be charged for delinquent debt, what you do for install- 
ment payments, and those kinds of rules. 

Ms. POTTS. DO the Federal claims collection standards provide 
due process protections for the alleged debtor, such as right to a 
hearing, confrontation, notice? 

Mr. DUKES. They do. I think we also find these in the specific 
statutes that govern the programs under which the payments were 
originally made in the first place. 

Ms. POTTS. If a generic statute such as H.R. 4614 were passed, 
where would the procedural protections come from for the debtor, 
for the person who would be administratively offset? 

Mr. DUKES. Again, we would primarily look to the program stat- 
utes for those protections. 

Ms. POTTS. So that if the program statutes said nothing about al- 
lowing administrative offsets, there would be no statutory basis for 
procedural protections? 

Mr. DUKES. I don't think we have looked at that question. Bob, 
have you looked at that question? 
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Mr. MARDER. If I understand your question, the social security 
statutes already provide for waiver and provide the requirements 
under which waiver will be granted. The social security regulations 
provide what we will do in terms of notice. For example, our first 
notice will provide the amount of the debt, the cause of the debt, 
what we are asking the individual to do about the debt, and what 
their rights are in terms of waiver, reconsideration, appeal, time- 
frames in which they must file for those rights, the different types 
of reviews that are available to them, such as face to face. Addi- 
tional information for that is already contained in our statutes and 
regulations and would not be affected by this. 

Ms. POTTS. However, you wouldn't know if similar provisions 
would be in all the other kinds of statutes under which administra- 
tive offsets might be applied? 

Mr. MARDER. Government-wide, no, I wouldn't. 
Ms. POTTS. Assume that under old age survivors insurance, a 

child receives a payment—the father, mother, whatever has died— 
the child receives a payment. Under H.R. 746, an offset can be 
made at any time, and also doesn't require any notice; the statute 
itself would not require notice. Could you have a situation where, 
through the life of the child, there was an accrual of interest, pen- 
alties and principal. 50 years later, the child decides to retire, ap- 
plies for social security, and only then finds out that with an ad- 
ministrative offset of a claim he will receive no retirement? 

Mr. MARDER. The way we are planning on developing our inter- 
esting charging capabilities is that we would cease the accrual of 
interest when we cease active collection of the debt. So in the ex- 
ample that you cite, the child going off the rolls at some point, no 
longer a student, no longer disabled, something like that, the cur- 
rent process would be to send upward of three notices and attempt 
personal contact in order to recover the debt. If those efforts were 
unsuccessful, we would suspend our collection activities and, at the 
point we ceased our active collection activities, we would cease the 
accrual of interest. So the situation of the compounding of the in- 
terest becoming greater than the debt could not occur. 

Ms. POTTS. But that is under a statute where there are procedur- 
al protections and limitations? 

Mr. MARDER. Well, that would be under departmentwide pro- 
posed guidelines and regulations. 

MS. POTTS. Regarding State and local governments, I assume that 
HHS has grant programs that are either on a spot basis, one grant 
to do one thing, or on a continuing basis, perhaps medicaid as a 
grant program. How would the accrual of interest, the administra- 
tive offsets and the other provisions of H.R. 4614 affect the grant 
programs with the States? 

Mr. DUKES. Basically, we find that these programs will be affect- 
ed principally by any audit disallowances that would be taken 
against inappropriate program expenditures made by the grantee. 

We currently through the audit resolution process come to a de- 
termination of whether an amount was misspent, is owed the De- 
partment, and we send a bill to the grantee—it could be a State. 
The grantee has 30 days to appeal that determination. If the bill is 
not paid within 30 days and the grantee has not appealed, we will 
then begin to assess interest. We do this under current "Treasury 
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regulations. From that point of view, the bill (H.R. 4614) doesn't 
help or hinder, it simply perhaps reinforces. 

If the grantee appeals, then we suspend collection effort and we 
suspend any charging of interest during that period until the 
appeal is resolved. Once the appeal is resolved, if it is resolved in 
favor of the grantee, we write off the claim that we had made 
against the grantee. If the appeal is resolved in favor of the Gov- 
ernment, we will rebill the grantee, plus interest for the period of 
appeal—in other words, from 30 days following the date of our 
original determination. That is the basic procedure we would follow 
and that is how the grant programs are currently affected and 
would be affected by the bill. 

Ms. POTTS. Let us go back to the capacity to do administrative 
offsets under H.R. 4614. The bill appears to allow one agency to 
offset against debts owed to another agency. Under the terms of 
the bill, for example, would HUD be able to come to HHS and say, 
"Look, your soical security claimant owes us an FHA mortgage and 
we are having trouble collecting it. We know that you are paying 
him social security payments." Would there then be an administra- 
tive offset against his social security payments to pay the FHA 
debt? 

Mr. SoppER. I think, with your permission, Mr. Chairman, we 
would like to provide an answer for the record to that question 
after we have had the opportunity to consult with our counsel. 

Mr. HALL. Permission granted. 
[The information follows:] 
We do not believe it is the intent of H.R. 4614 to mandate collection of debt 

through offset against debts owed other agencies. The Federal Claims Collection 
Standards, 4 CFR 102.3, promulgated pursuant to Section .3 of the Claims Collection 
Act, 31 U.S.C. 9.52(aJ, state that "appropriate use should be made of the cooperative 
efforts of other agencies in effecting collections by offset, including utilization of the 
Army Holdup List, and all agencies are enjoined to cooperate in this endeavor." 
HHS has been handling requests from other agencies to offset debt on a case-by-case 
basis. 

Ms. POTTS. Thank you, Mr. Chairman. 
Mr. Shattuck? 
Mr. SHATTUCK. Thank you, Mr. Chairman. 
Mr. Marder, you did refer to the practical problem concerning 

processing the individual claims, particularly as it regards interest. 
Our bill, H.R. 4614, has a rather extensive provision relating to in- 
terest, including a provision for the setting of the amount of that 
interest, which would be roughly on a yearly basis with a provision 
for a quarterly determination of modification. 

My question is, in terms of your processing the practical problem 
of dealing with all these different small claims, how would this 
impact? How would you be able to compute the interest? Would 
you be required to have the interest recomputed? Would you have 
to reprocess these things one way or another by reason of the pro- 
visions of this bill? 

Mr. MARDER. Do you mean because of the changing interest 
rates? 

Mr. SHATTUCK. What interest rate, in other words, and how do 
you determine the rate, and how do you keep track of the interest? 
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Mr. MARDER. I would presume, unless someone tells me other- 
wise, that the rate of interest that we establish at the point of the 
debt would carry through for the life of the collection of the debt. 
But it would be possible, for example, to have one person with two 
overpayments that occurred at different times that would be sub- 
ject to different interest rates because of the time of identification 
and notification. 

In terms of dealing with it, while I am not a systems person, it 
appears that it would not be difficult. Computer systems are such 
that they draw on what they call an outside table. What I would 
envision is that, as an interest rate changed, the table would be ad- 
justed to, say, for the period beginning such and such a date, the 
interest is such and such. Then, when the mainstream computer 
goes in, it just draws from that table. Table modifications, as far as 
I know, are relatively easy to accommodate. 

Mr. SHATTUCK. The bill contemplates what amounts to a com- 
mercial rate for interest. To build on Ms. Potts' question, isn't that 
a rather high rate of interest? 

Mr. MARDER. It is a high rate of interest, but it is certainly what 
the Government is paying in the market to gets its funds. It cer- 
tainly keeps us on a level with other creditors. 

Mr. SHATTUCK. Thank you, Mr. Chairman. 
Mr. HALL. Mr. McMahon? 
Mr. MCMAHON. One question, Mr. Chairman, in the form of a re- 

quest. Could you review your enabling statutes or regulations 
showing that your collection procedures are not summary in 
nature, that you do accord some minimum due process, for the 
sake of demonstrating that—for at least keeping the statute consti- 
tutional because the attempts to collect debts could be challenged. 
If your procedures are summary, it would invalidate a good portion 
of the statutes. If you could just make that available for the record. 

Second, in the event that a collection had been challenged and 
this challenge procedure ended up in court, whether you prevailed 
or the challenging body prevailed. 

Mr. SoppER. We would be pleased to do that, Mr. Chairman. 
Mr. HALL. Thank you very much, Mr. Sopper, and the gentlemen 

who are with you. 
Mr. SOPPER. Thank you. 
[The information follows:] 
The procedures upon which the Department relies for making collection are con- 

tained in the following materials which, as requested, we have provided for the 
record. These due process standards are, of course, incorporated in greater detail in 
the implementing procedures related to specific programs of the Department. 

Regarding the second part of the question, I trust it refers to challenges, not of 
the debts themselves, of the procedures used to collect these debts. Although the De- 
partment maintains a record of the number and amounts of claims referred to Jus- 
tice for litigation, we do not centrally maintain statistics on the outcome of this liti- 
gation. However, to our knowledge, there have been no challenges to date, let alone 
any decisions to the contrary, as to the legality of the Department's debt collection 
procedures. 
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4 CFR Part m 

Siandartf* for the AdminlttraUvt 
^oDfrctlon of Claims; Contracting tor 

•ttt Coicction Services 

'CHCils: Ccncrm] AccouniUij OfTict— 
.•partincnl of Ju&iicc. 

MTIOM: Final rule. 

tu:JUAMv: This vmendmeni advltci 
FrJcrjl agencies lo consider contracur; 
wiih privjie sources, such us collection 
iiltcncics. for collection services to 
supplcmeni Federal collection prosrams- 
This action is nccestar}' because of 
frowins losses on uncollcctable debts. 
Use or Such contractors where cost 
cfTcctive and otherwise prsclical. shouid 
reduce such losses and reduca the 
volume of rcfcrruli of colIc-ciJon oiMttcn 
•0 the Department ofjusiic* for 
litigation. 
irricTivi DATC: April 17, lan. 
roR FinrmsH mronMATiON COMTACT. 
Chns F«rlcy. |r.. U.S General 
Accouniins OrTicc. Accouniins and 
Ktnsnctat M^niigcnicnl Division. CUimt 
Croup. Room SMO. «41 C Street. NW. 
Washingion. D.C 20&4ft, [202) 27}-«06a. 

»u»»LtM(NT*iiv iNPORMAnoK: Ajencics 
have been conir«c'.in| for some services 
related to debt collection, such at the 
purthssf of dvbior income and askct 

-tMrir mulling services, and computer 
Vices. The tcope of such contracts 
Ijcrn ImitlcJ. however. bocauK 

^-.veral >ear» ago CAO tooV the posiuon 
mat Federal ii|[cncies could not tcgaily 
dcleguie lo privjic contractora the 
agmoes' collection authority under the 
Federal Caims Collection Act. Alaa 

IradjUonally. (he use of privala 
collection agencies was opposed on 
policy grounda. 

The original policy obiections focused 
Dpon the dubious reputations and 
•icihoda of collection agencies at that 
Uoic. a« well as their possible lack of 
axpcrtise or responsiveness in dealing 
wlih Federal debtors. The Fuir Dtbl 
Collection Practices Act (l^ U.S C 1092}. 
which became elective in 1S78. and 
Bumcrous State statutes and rvgulations 
DOW prohibit abusive, deceptive, and 
nnfair practices by collection agencies. 
Also, as evidenced by collection 
contracts awarded by the Department of 
Education under its specific lc;jisUlive 
authority, carefully drawn cunlTDClual 
•rrangements can be used to Impose 
appropriate rvquirtmcnis and 
ristrictions on a collaciioa agency. 

I& view of the fact that many of the 
original policy concerns have been 
resolved, the previous le£^I poittion that 
agencies arc precluded from contrjcting 
with collection nrms has been 
rcexamlned- We have concluded that 
agencies must retain ultimate 
rvsponsibUity for. and control over, debt 
collection activities, including retention 
of discretion over the compromise of 
debts or other dispositions short of fuU 
rtcovery. 

We have also concluded, however. 
Ihai contractual delegation of the more 
routine responsibilities is consistent 
with general legal conccpli governing 
the authority of Federal a-encies to 
contract for the performance of services. 
Federal claims collection activities 
antatl nuroerous routine adminisiraiivc 
actions such as locating debtors. 
UTsoging for repayrneni schedules and 
billing and posting payments, which 
could be provided by private sources. 

Sine* the Federal agency must retain 
ultimate responsibility for collection, 
claims rrfcrred to the contractor rrmaln 
claims of the United States. Tlicrcfore. 
any Utigaiion in connection with surh 
claims will remain a Federal 
responsibility, generally under the 
furisJiclion of the Dep.irtment of justice. 
Sec 2a use &16. In addition, the 
contract should provide a mechanism lo 
insure thjl nny substantive issues 
relating to the underlying merits of the 
claim are refarred back to the Federal 
agency for resolution. 

The requirement that tbc Federal 
agency head retain authority and 
discretion lo determine when claims 

should be compromised or collection 
actioo otherwise terminated could bu 
met by having the con'.rjcior re'.urn lo 
the Federal ascncy c'aims which it 
recommends fur cuinpivniiie or 
termination. In uddition. the KuJvnl 
agency head should retain some gcni!r:il 
authority and oversight over the 
collection methods cmpluyud by the 
contractor. 

At present, when an agency has 
completed the various collection actions 
called for by the Federal CIsins 

• Collection Standards jnd lU own 
regulations, a debt that :s uncollecluJ 
must be written off or refcreu for Ir.z > 
action. dcpenJinj un tin; ki/v uf liiv b>-.>< 
and ihc prospects 'J\Ai le^al jctton v;.. 
be successful. This jmenJme:i> provi;*!^-:. 
for a third olicmjiive—cuniinui.is 
collection action through private 
collection sgencies. II. as expectL-U. 
experience <hows such LSL- of Lt^Ilccii'in 
agrncies to be cost eiTcciivc u.id 
otherwise praciicat. the vust nc.Tbur> vi 
debts currently written ofi or referred 
for le^al action will be reJ.ced. 

The amendment does noi specify th>.: 
coniraCs for collct-iion services irus*. im 
limited to private collection jgencii'S. 
Agencies may find addilianal 
opportunities to efleclively supplernvnt 
•nd strengthen their collection prcg'^nts 
through use of private sector resouric-s. 
and consideraiton of such iipproachcs •» 
atKOuraged. so long as ihe restrictions 
stated in the s.-nend.T.er.t are observed 
and other regulatory requirements 
applicable to Such contracts, inc'.wuin;; 
O.MB Circular .A-Tfi. ar« cornplicd with. 

Accordingly. 4 CTR Pan 102 is 
amended as follows: 

H 102.S ttvrouQh 102.i«   Rvdetignaied as 
H 10Z.« th'owgh 102.17. 

1. Sections 102.5, 102.6. 102.7.102.0. 
1p2.9. 1(0-10.102.11.102.12.102.13. 
1U2.14. ^0^15 and 102.18 are 
redesignaled as 102 & 102 7.102.e. 103U 
102.10.102 11.102.12.102 13.1C2 H, 
102.15,1C2.16 and 102.17 respectively. 

2. A new i 102.5 ts added, reading as 
follows; 

^1102.K   CenlraetinQ for eo:ieciion 
aervicas. 

Agencies should consider contract)::.: 
for collection services- Con:rac:s n^y IK 
entered into for this purpose w|i«n tiicy 
Bcri the following conditions: (a) tSe 
service must supplerreni. but not 
replace, the basic cuilcctioR p.'ogrum o; 
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the Bsency: (b] the autboriiy to molv* 
dJtpulet. compromiM claims, tennintU 
coltcclion uction. and iniUalt legal 
MClion mual be rriainrd by the agency 
•nd; |c) Lhe conlraclor ahall be cubj«ct 
to iha Pnvacy Act of lS7i. at amended, 
ft XJSC UZM. and. when applicable, lo - 
Federal and Siaie bwi and rtgulationa 
perUinins to debt collection pracUcn 
»uch as ibc Pair Debi Collection 
PracUcei Act. 15 U.S.C 1092. 

9. Redckgnalc M 102 J throufiS 10Z.18 
la thfl tdblc of conicnU to Part lOX *a 
lore Ihrouih 102.17 reipecUvtIy. 

4. The index lo Part 102 U amended by 
Interling immedialely beneath "^02.4 
Reporting delinqueni debla to 
commercial credit bureaus" a oew 
heading ai foUowi: 
110U   Conti'iGiins Tor ceUecUen lervioea. 
(» U£ C tUtal) 

Dalvd: April 13. Itfl. 
William Frcock Smith. 
Attorney C^ntnJofttie UaiUdStottt. 
Dmar B. ttaait. 
CompiroUer Ceittrol of tht Vitilm/iizln. 
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DEPARTUENT OF AGRICULTURE 

Ofnct of the S*cr*tary 

7CFRPV1 0 

Employe* Rcsponslbditin and 
Cor>duc; 

AOtNCT: Deportiscni of Agriculture 
Acnow: Ttnal rule.  

tUMUARr: The Department of 
Agriculture ii adding three rtferencea to 
lhe list of statutory provisions cited in 
•tclioo 0 735-24 of iU Employe* 
RcsponsibiUtiei and Conduct 
regulations. The rule addi rerereocci to 
provisions concerning nnaodal 
dUdosure reports, prohibited pcr*otm*l 
actions, and misuse of informatira 
obtained through amploymeot 
MTICnVI OATt April 17, 1881. 
POM mitTHER rN^OnUATlOM cor/TAcr. 
P*ier Sleighi (OfTice of Personnel], 
Uniied Slates Department of 
Agricutlure. I4ih and Indeprnderc* 
Avenue. S\V.. Washington. DC 202sa . 
(2021 447-7844. 
tUPRUi^SKTARV WPORUATION: Tht 
Department's conduct regulations 
include a hsi of sialuiory provisiooa, 
each of which impose cenain 
rcsirictions on the acuvities of Federal 
employees. Although cmploycci are 
individually responsible for acquainting 
*k*>n«*lv»« wtih Riafuies that Rivani 

attention spcciric provisions and 
prohibitions. The Department is adding 
three aew citations to this list. The 
added paragraphs refer employees to 
atatulcf dealing with financial 
disclosure reports, prohibited personnel 
actions, and using inTonnalion gained on 
the }ob lo speculate in commodities. 

The Director. OfTice of Covemmeol 
Ethics. Office of Persoruiel Management 
has approved this final rule. Since this 
rule relates solely to Internal agency 
nioagemenl. it has been found pursuant 
to S U.S.C 553 that notice and prior 
pubUcatioo for comment is unnecessary. 
and good cause is found for making this 
rule etlective less than $0 days after 
publication ID the Federal Regjstar. la 
addition, this regulstion has be«n 

, reviewed under Executive Order 12291. 
and has been determined to be exempt 
from those requirements. lohn W. 
Fossum. Director of Personnel made this 
dctemunatjon because this rule 
coDctms raatian related to agency 
nanagemcnt 

Accordingly. 7 CFR 0 735-24(u] is 
amended by the addition of new 
•ubparagrapbs [e7]. (UJ. and (69] lo read 
as foUoH-K 

I 0.T3S-24   Uiscellaneoua statutory 
pravtaiorta. 

(07) The prohibition iigjinsi r^iilum to 
file or the fiUng of a false Hnancial 
disclosure report (Sec 20«(a}, Pub. L B5- 
521: 5 US-C App.); 

(Uj The prohibitions against 
prohibited personntl practices [5 \}SC 
XM2): 

(09) The prohibition against the use of 
information obtained in the course of 
employment to speculate or to aid 
another in speculating on any 
commodity exchange [50 U.5.C App. 
2180(0]. 
(ExaeuUve Order 11222 of May 1^ 1915. W FR 
•«flS: I cm 73S.104] 
lahBLItock. 
Sac/vfoo'o/AfnicuAure. 
April 14. IMl. 

MJ.BN COM Sttft-SWH 

Animal and Plant Htalth lnap*cUon 
Strvica 

7 CFR Part 3M 

Ovartlm* Sarvicts Relating to Imports 
and Exports; Commuted Trav*ltima 
AJlowancaa 

AOCNCT: Animal and Plant Health 
lnsp*clion Service. USDA. 

SUMMARY: This document amends 
admimstrulive instructions preicribtn;; 
commuted troveliime These 
amendments establish commuin) 
trsveltime periods as ne.i:^y us ir.<tj u- 
practicablc lo cover the i:mc nucesM^.. 
spent in reporting lo and returning ti**::- 
the place tit which an cm;)!oier u** p^ - 
Protection ard Quur.iiili»G pbrriK:.nft 
overtime or holiday duty when s.*;J: 
travel is performed solely on MCZO-^T.\ •• 
such overtime or holiday duty. S.c^ 
esiablikhment UL-pcndk .pon f./c'.i 
within the loiowlcdje of ihc Animal d:. 
Plant Health Inspection S*r\-icu. 
vncTtvf DATt: April 17. lOSl 
POR FURTMKR IKFDRtAATlON COrrTACT 

E E Crooks. Regulator^' Support S:,. 
Animal and Plant Hsalir; lnsp<--   ir. 
Service. Pl.inl Prolectiun ^nO 
Quaraniint. VS. Departr-.zn: c: 
Agriculture. Hyaltsville. NCD :.: •.:;:• 
43G-B249]. 
SU»n.lMeKTAMV WPOHtAATIOK: T:^ft 
final action has been rev.evvcd ^T.n\-T 
Executive Order 1229: and 't..t% L.^:;. 
determined lo be excir.p: f.-orr. :hj=v 
requirements. Nicholas E Be^e»:»er.i. 
Special Assistant lo Ihc .^dmir.isU^K-'. 
made this determination bccauscr 
commuted Ir«vi-l'.imc allon-incch ^rt* 
ethctly a function of where the .\i*l '.\f% 
employee bves in relatton to the p*.*u.< 
owrlimc or holidiiy duty is pcrfwrnnt! 
As employees are transferred or cSvr.. • 
their residence or as the place of 
Inspection changes, the number of \M. 
of conunuied Iraveltime allowed m..v 
change- These amendments mvrc^y 
reflect such char\ges and ser\e lo r.oti 
the public of the new .illowed hcum. 

Ii is to the benefit of i.^i: public ili^i 
these instructions be maie efrective «* 
the earliest practicable date It does r. •. 
appear thai public participaiior. :n i>.. 
rulemuktng proceeding would m.ikb 
additional relevant information 
BvaUablc to the DepartmenL 

Therefore, pursuant lo the authori:> 
conferred upon the Deputy 
Administrator, Plant Proieciion tni 
Quaranlme. by 7 CFR 3S4 1 of lhe 
regulations concerning o\er::=!e 
services relating to imporit and txpcru. 
iheadministrauve instructions 
appearins at 7 CFR 3W 2. as aner.-tti. 
January 5. September 28, Decembtf.* 't\ 
1979. March 21. July 11. OC:5JLT:;J : .. 
and lanuary 7.10311^4 nt iri&i. S" v. 
74701; 45 FR ISM?. 467^5. 67283 *;)i; .- 
FR 1561} prescribing the com.-::(.ii;J 
traveltime that shall be included ;n c..;. 
period of ove.-iimc or holiday duty ..: 
fu.-ther a.Tiended by adding (ta 
appropriate alphabetical sequcncir; •- 
reatovwi the ixtformtilion " s.". JUH 
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P^bianJ ippbcabiMy and isgtf •ffsd. moat 
fli vftidi ira ksycd to and ucwSftwi kt 
tw -Coda of Faderal R«gidatior«. wNctt •' 
pwbMtMf undw SO HM pvmjtni to 44 
u&c i8ia 
TDa Coda <* Fadartf RagulaBont li aoU 
by tw S(jparfnt«ndenl ol DocuRWftt. 
PricM Ol new books ar* Mad bi tw 
ftH FEOCRAL REGISTER Inua Ol MCh 

OENERAL ACCOUKTINQ OFFtCC 

DEPARTMENT OF JUSTICE 

AdgwctM^Cgifffal Accounting OfBa 
Department of Jusdoa. 
Acnoic Pkna) nil*. 

rr. lUe rale requlnw that 
•yeDCiea, In acconlai\ca with 
Implemcntini rcfulabona, axteod lo 
deblon an opportunity for a pre-ofla«t 
oral hcarlns when a ()ueition of 
Indebtedneii caiuoi be reaolvad by 
review oT documentary evidtnca and 
iaauei of credibility or vcradty «xlaL 
Recent court deciaioaa hftva ampbaiExed 
the naad for the CoveminenI lo providt 
Aw pTQcaaa protection! to debtoiy 
bctort collecting an aliened (WDi by 
offaet Granting an opportunity for a pre- 
offael ora] bearing In appropriste catea 
oonfonna with due proceai requirement* 
and will minimize the risk that the 
CovemmenI will collect Invalid debti by 
tevohmtary offset. 
ifptciim DATi: July n. ifln. 
ror rvKTMm MFORMATION CONTACT; 
Ckria Farley. |r., U.S- General 
Accounting OVfice, AccountiDg asd 
Financial Management Dlvition. dalma 
Group. Room 56ea 441 C Street. NW. 
Waahiagtoa DC 2054a. (202)27&~aOBS. 
WmfHfWTAItV IMPORMATIOK On April 
•• 1961. the General Accounting Office 
ud'tbc Departmenl of Justice published 
• propoaed rule (46 YR Z3939) to amend 

k     Qw prvseni section In the Federal 
*   Clalma Colleciion Standards dealing 

with collecting debts by offaet (4 CFR 
102.3). As was staled at that time, recr^ 
oourt jlecisiont ^ave emphsstzad t'"> 
••ad for the Goverament to assure that 

claimant agencies provide due proceti 
protection lo debion prior to initiating 
offset actiona. 

In response IB a pumfrftr flf "-^TwrniFnta 
and inautries rece'v^fl Hurjng thf 
coroment period, we have amended the 
proposed nile. ' 

in ine supplementary InfonnaUoo 
describing the proposed rule, we pointed 
out that for d»bt coUecttoo programs in 
which issues of credibility or veracity 
rarely arise. It will not be iwcessary lo 
alfl through all requests for 
reconsideration and grant a hearing to 
the few that Involve audibility or 
veradty. We also pointed out that the 
regulation was not intended to rtlminata 
agency discretion to exempt such 
collection programs fromue 
requirements of the amendment lUs 
eoodusion was based 00 a Supreme 
Court dedsloQ. Califano v. YomOMoJu. 
«42 U.S. oaz {1979]. In this regard, ont 
eommenler pointed out dial the 
proposed nue could be inlerpreled to 
require notice under paragraph 10Z.3(c) 
oven in those Instances in which a pre- 
oSset oral hearing Is not required 
because the debt collection systems 
coocemed only rarely involves Issues of 
audibility or veradty. Accordingly, 
paragraph [c] has been revised so that 
the notice pro%rislons would not apply to 
debt coDection systems In which 
determinations of indebtedness or 
waiver rarely Involve Issues of 
credibility or veradty. 

Another commenter suggested that 
paragraph (b)(1) be revised to expbdtlv 
bidicale that an opportunity for an orml 
hearing Is required in waiver cases only 
where the ag«ncy does not accept the 
factual contentions of the debtor The 
commenter pointed out that his agency 
rvely disputes the debtor's factual 
aDegations. but rather bases a waiver 
determination on whether the debtor 
reasonably should have been aware that 
Uie paym'mt was erroneous. We agr«e 
that waiver cases decided upon such a 
standard of reasonableness rarely 
involve Issues of credibility or veradty 
and therefore do not require a pre-ofTset 
oral hearing However, in view of the 
Coverrunent-wlde applicability of the 
regulatioTL we arc hesita-it to Include tn 
the ac^JaI regulation a     ~lftc example 
-^ -        lasue-   ' Tf '•ecity 

lot .        * D be 

.tkm ctioa 

and waiver systems and expUdtiy 
staled in Implementing regulations. 

Another commenter was concerned 
with the cimimstances under which oral 
hearings would be required and with tha 
timing of such hearings. The same 
commenter also addressed several 
technical Issues such as whether foreign 
nationals would be covered by tht 
amendment and whether late paymcnl 
fees or Interest charges should be 
assessed pending an oral bearing. Again 
these questions can be bcsl addressed 
by an agency In Implementing 
regulations, and by consulting other 

, pertinent authorities, such as the 
Treasury Department's Fiscal 
Requirements Manual with respect lo 
charging Interest. The General 
Accounting Office will provide advice to 
todividual agendes upon request 

This amendment is not a "ma|or rule" 
as deRned In Executive Ordar 12281 
dated February 17,1081. 

Accordingly. 4 CFR 102J 1* revised to 
read as follows: 

I102J   CoSectlenbroflwL 
(a] Collections by offset will be 

imderiaken administratively la 
accordance with these standards and 
implementing regulations established by 
the head of each agency on daims 
which are liquidated or certain in 
amount in every instance in which this 
1* feasible. Collections by offset from 
persons receiving pay or compensation 
from the Federal CovemmenI shall be 
eHected over a period not greater than 
the period during which such pay or 
compensation la lo be received. Sec 8 
V S C W14. 

(b) When the head of an agency, or 
his designee, pursuant to S U.S.C &514, 
6S22. 5705, 5724(1). or other statutory 
authority, seeks lo colled a debt by 
offset against accrued pay, 
compensaUoa accrued benefits derivad 
from Federal service or amount of 
retirement credit due to a present or 
former CovemmenI employee, a 
member of the armed forces, a Reserve 
of the armed forces, or a present or 
former employee of the U.S. Postal 
Service, the agency to which the debt 
allegedly la owed will accord such 
debtor an opportunity for a pre-offact 
oral hearing when (1) the debtor 
requests waiver of the indebtedness and 
the waiver determination turns on an 
iMue of credibility or veradty or (2) 
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wtteo the Individual requntt 
ittconiideratjon o( the debt and die bead 
of the agency or hit deii^ee detennlnea 
that the quettlOD of the tndebtedneH 
f^annot be reiolved by review of tha 
documealary evidence, for examptc. 
wK*n fhf vdlidJty of tile debt turns oo an 
bauc of credibility or veradty: Provided 
that, where the employment or active 
duty itatut of a debtor entitled to • 
healing under para;grapb b(1) or (2] of 
Uili aection terminalci, and the creditor 
•^ncy delenninet that (i) amounU 
•ccniinf to the debtor upco sucfa 
tcnnlnatioQ arc available for offMt in 
aatlsfactioo of the alleged indebtedneu, 
(U) tuch amounla would not be available 
for ofTftel tubsequent to lerminatioa and 
(iii] the time prior to termioatioo does 
Dot permit a pre-ofTtet hearing, the 
Agency may withhold from amouBti 
accruing to the Individual npon 
tennlnatjoo, i cum not greater tbao that 
of the alleged Indabtedneae and. 
•vbeequenl to tennlnalioo. praaptty 
provide an opportxmlty for aa oral 
oeanng lo reiolve the iMoe of 
lndpM»«*T»en or waiver, Aaoanta 
wrlthheld bul later determined not owhtg 
to the Govemmenl abatl be pn>rap>liy 
refunded. 

(c) Except for debt collection eyalema 
In which determination* of indebledneai 
or waiver rerely Involve leeuea of 
credibility or veradty, or when 
enplojToeni or mlUiary ttatua Is eboot 
lo terminate as described in the proviso 
of paragraph (b) of thii section, prior lo 
coDecting any todebt<fdne» by offset 
the head of &e agency to which fte debt 
allegedly Is owed or Ms detignee tball 
provide the debtor a written demand 
containing the notices prescribed in 
1102,2 above and Include therein: fl) 
notice of the agency's inleotioe to 
collect by offset (2) an opportunity lo 
request reconsideration of the debL or If 
provided for by statute, waiver of d» 
^-f' ^r-^ [31 an explanaf loo of tha 
debtor's rights jpurvusjit to ilUs aactkio. 

(dl Collection by offset against a 
fudgmenl obtained by the debtor against 
Ike 'Inlted States shaD be accomplished 
lo accordance with the Ad of March S. 
1V&. U SUL 4ai. as amended, n V&C 

(•) Appropriate uae ahoold be made of 
^ the cooperative efforts of other agencies 

is efTectiog ooDectioos by oAsrt 
Including ub'tiralion of the Aitny lloldop 
list, and all agencies an en)ofoed (o 
cooperate bi ^a eodeaTor. 

(Sac S. m StaL lOft n US.C «Z) 

Datwl |uly 2L IMt. 
wmiAB PnmA Siriik. 
Atumiey G^nvro/ofUte United Stata*. 

Dated |u]y C lltl. 
MUtoe |. Sooolar. 
Acting CotnptfoBer CtyeraJoftha UnHmd 
StatM. 
fm Dn. fli-zan romt *-«e-aL MB tmi 
BUJNOCOOC MN-ev* 
auan GOBI •«»«»« 

DCPARTMCNT OF AORICULTURC 

Aorfcuttunl Hwlcvting Sarvlo* 

7CFRP«ttlO 

[Le«no<i ReguteHon 311; l.amon Revtdatten 
t1S,Amdl1] 

Lemons Grown In CtWomla and 
Arizona: Lkirftatlon of Hmdkii 

AOCHCv: Africultural Markcling Service. 
USDA. 
AcnOK Ftnd rnla. 

•UMsuuiv: This action establishes the 
quaotity of Cslifomis-Artiooa lemons 
that may be shipped to the fresh market 
during the period August 2-8,1981. and 
tncreatea die quantity of lemoni that 
may be shipped during the period July 
28~AuguBl 1,1981 Such action ts needed 
to provide for orderly marketing of fresh 
lemons for the periods specified due to 
the marketing aituatioo confronting the 
lemon Industry. 
QATta: "Hie regulation becomes effective 
August 2. IMl. and the amendment is 
efTective for the period July 2S~-Augu*l 1, 
1961. 
POft FURTMCR INFOHMATION CONTACT 
WilUam ]. Doyle. 202-447-6&7&. 
suevLXMCXTAnr mnMiunott Findings. 
Thia rule has been reviewed under 
Secretary's Memorandum ISU-X and 
Executive Order 12281 and has beeo 
designated a "oon-matof" nila. Thia 
regulation and anendinenl are iaeuad 
under the narketing agreement, aa 
amended, and Order No. tnOk aa 
amended (7 CfTi, Part 910^ regulatii^ the 
WodliRg of lemons grown m Cailfomia 
and Ari2ona. The agreement uid ordai 
era efTecQva under tha Agricultural 
Marketing Agreement Act of 1B37, mi 
amended (7 U£X. tOl-^iy Tha acbno 
b bnspd upoa the reootnj7>erulati«ia aad 
lnT'jrs\At>M ewbtnitted by the Lefsoo 
Admlniatistivr Commiltee aod upoo 
other «r«iT>4blc to/ormatioo. it ia barely 
fotuiii 'JiAi this action wiU tend lo 
cOectuale Ihc declared policy of tha acL 

This action ia cooslsleot wMh Ike 
marketing poUcy for 19eo-<l. The 
marketing policy was recommended by 
tbe committee foUowing discussion at a 

pablic meeting oo fuly •> IMD. A 
regulatory impact analysis on the 
marketing policy Is available from 
William ]. Doyle. Acting Chief. Fruil 
Branch. F»V. AMS. USDA. Washingtoa 
DC 20250. telephone 202-M7-597S. 

Tile committee met again publicly oa 
luly 20, isev at Los Angeles. Caliromla. 
lo consider the current and prospective 
conditioiu of supply and demand and 
recommended a quantity of lemons 
deemed advisable lo be handled during 
the spedfied weeks. The committee 
reports the demand for lemons is easier, 
but still considsrvd good 

It Is further found thai II ts 
Impracticable and contrary to the poblic 
interest to give preliminary notice, 
engage in public rulemaVing. and 
postpone the efTective dale until 30 days 
after publication In the Federal Resislar 
(5 use. &S3). because of insuHidcDl 
time between the date when Informstlon 
became avaHable upon which tllij 
regulation and amendment arc based 
and the effectfve date necessary to 
e^ectuate the declared policy of the ad 
Interested persons were given ag 
opportunity lo subnet information and 
views on the regulation at ao open 
meeting, and the amendment relievet 
reatjictions oo the handling of lemona. H 
ts necessary to effectuate the decla/ad 
purposes 01 the act to make theee 
regulatory provisions efTective as 
•pecified. and handlers have beeo 
appriaed of such provisions and the 
effective time*. 

Information coflectioo requirements 
[reporting or record keeping] under thia 
part are subject to clearance by the 
Office of Managemrai and Budget and 
are in the process of review These 
information requirements shall not 
become effective until such time at 
dearance by the OMB has been 
obtained. 

1. Section 910tnS Is added ai foTIowa: 

1910.611   Lamon Rofulatlon SM. 

The quantity of lemons grown to 
California and Artzooa which may ba 
handled during the period August 2. 
19B1. through August A, 1981. k 
estabUftbed at 273.3za cartooa. 

1. Section 910.615 Lemon ftegulatkn 
aas (46 FK 38060] is revised to read at 
foOowa: 

I910J1S   Lamon PtagiJatlon 111. 

The qoantity of lemons grown In 
California and Arlzooa which may be 
handled during the period July 2(k 1981, 
tfirough AMffusi 1. leei. Is established at 
SI 5.71X1 cartooa. 

(Sees. 1-19.« Sot *L as aauadsd: r UXC 
«n-e74i 
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fMT  4   ..     CUliM 
CHATTIII 4-80 

CLAIMS COLLECTION REGULATIONS 

4-60-10 REGULATIONS 

The following Department regulations (32 FR 241, December 14, 1967, 
33 F.R. 17292, November 22, 1968, 36 F.R. 3816, February 27, 1971) 
Implement the Federal Claims Collection Act of 1966. 

Title 45 - PUBLIC WELFARE 
Subtitle A - Department of Health, 

Education, and Welfare 
General Administration 

Part 30 - CLAIMS COLLECTION 

Part 30 of Title 45 Of the Code of Federal Regulations Is added to 
read as follows: 

Sec. 
30.1 Incorporation by reference. 
30.2 Scope of regulations. 
30.3 Delegation of authority. 

AUTHORITY: The provisions of this Part 30 Issued under sec. 3, Federal 
Claims Collection Act of 1966, Public Law 89-508, 80 Stat. 309. 31 U.S.C. 
951-953; Joint Regulations of GAO and Department of Justice, 4 CFR Ch. II 
Parts 101-105; Statement of Organization and Delegation of Authority of 
the Department as amended, 31 F.R. 16375. 

S 30.1 Incorporation by reference. 

The regulations of this part Incorporate herein and supplement 
as necessary for Department operation all provisions of the Joint Regula- 
tions Issued by the Comptroller General of the United States and the 
Attorney General of the United States under section 3 of the Federal Claims 
Collection Act of 1966, which prescribes standards for administrative 
collection of civil claims by the Government as well as compromise, sus- 
pension, or termination of agency collection action, with respect to 
claims not exceeding $20,000 exclusive of Interest, and the referral to 
the General Accounting Office, and to the Department of Justice for 
litigation, of civil claims by the Government. 

S 30.2 Scope of regulations. 

The standards set forth In this chapter are not applicable where 
standards are prescribed under statutes other than the Federal Claims 
Collection Act of 1966, for compromise or termination of collection action, 
or waiver In whole or in part of claims thereunder. 

HfcW TN 75.4 (8/25/75)       Supersedes ch 4-bO, TN-71.13 (8/13/71) 
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Muuu.        GENERAL ADMINISTRATION 4-70-00 
run  4  ..      Cldm 

CMAPTM   4-70 

CUIHS COLLECTIOtJ PROCEDURES 

4-70-00 Scope 
10 Collection Officer 
20 Standards for Collection Efforts 
30 Standards for Compromise of Claims 
40 Standards for Suspending Collection Action 
SO Standards for Terminating Collection Action 
60 Referrals to GAO or for Litigation 
70 Maintenance of Files; Reports 

4-70-00        SCOPE 

A. General Authority. 
Collection Act of 1966 (31 U.S.C. 951-953) governing claims 
by the Federal Government, the Joint Regulations of the 
General Accounting Office, and the Department of Justice 
(4 CFR Ch. II Parts 101-105), the Department Regulations 
(45 CFR Subtitle A Part 30, Claims Collection), and are 
supplemented by the GAO Manual for Guidance to Federal 
Agencies, Title 4--Cla1ms. 

B. Joint Regulations. The Joint Regulations prescribe the 
standards for administrative collection, compromise, sus- 
pension, and termination of agency collection action and. 
If necessary,referral to the General Accounting Office or 
the Department of Justice for litigation of civil claims 
by the Federal Government for money or property. 

C. Claims Covered. The standards set forth herein apply to 
administrative collection of all civil claims of the Depart- 
ment for money or property resulting from Its activities, 
with the following exceptions: 

1. Claims in an amount over $20,000, exclusive of interest. 

2. Claims resulting from fraud of misrepresentation. 

3. Tort claims. 

4. Claims covered within the scope of other statutes to the 
extent they prescribe their own standards, such as claims 
under the Federal Medical Care Recovery Act as well as 
claims under Title II and XVIII of the Social Security 
Act. 

The Act does not preclude the utilization of other 
administrative proceedings required or available by con- 
tract provisions such as a dispute clause, or by law. 

HEW l«-75.4   ((j/25/75) Supersedes  en  4-70,   TN   71.13   (^13/71) 
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(4-60-10 continued) 

S 30.3 Delegation of Authority. 

(») The Secretary delegated to the Department Claims Officer 
the authority to perform the duties vested in him by 
the Federal Claims Collection Act of 1966 (31 U.S.C. 
9S1-9S3) as amended, except with respect to erroneous 
Pkynents under Titles II and XVIII of the Social Security 
Act. 

(b) The Department Claims Officer shall compromise, suspend, 
or terminate claims referred to him after administrative 
collection efforts have been exhausted in accordance with 
the provisions of this part. 

(c) The appropriate office, local, regional or headquarters, 
shall talee all necessary administrative action required 
under the Act and Joint Regulations, except that, with 
respect to claims of $800 or more, no compromise of a 
claim shall be effected, nor collection action suspended 
or terminated without the prior approval of the Department 
Claims Officer, or the following specific delegatees: 

1. The Deputy Assistant General Counsel, Business and 
Administrative Law Division, Office of General Counsel. 

2. The Chief, Litigation and Claims Branch, Business and 
Administrative Law Division, Office of General Counsel. 

3. The Regional Attorneys except with respect to claims 
arising out of activities of the Public Health Service. 

GENERAL ADHINISTRATION TN-75.4 (8/25/75) 
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(4-70-00 continued) 

Only the Department of Justice h«s the authority to 
terminate or compromise claims In any amount Involving 
fraud, false claims or misrepresentation, unless the 
Department of Justice returns such claim to the agency 
for handling In accordance with the Joint Regulations 
because action based on the alleged fraud, false clala, 
or misrepresentation Is not warranted. A debtor's lia- 
bility arising from a particular transaction or contract 
shall be considered as a single claim 1n determining 
whether the claim Is one of $20,000 or less, exclusive 
of interest, for the purpose of compromise, suspension, 
or termination of collection action. 

4-70-10   CLAIMS COLLECTION OFFICER 

The head of the constituent agency In the Department 
responsible for the program giving rise to the claim shall 
designate an officer who shall be responsible for the 
administrative collection of claims, hereinafter referred 
to as the Claims Collection Officer.    He shall take aggressive 
action, on a timely basis, with effective follow-up, as pre- 
scribed herein, to collect all such claims. 

4-70-20   COLLECTION EFFORTS 

A.   Collection efforts to be taken by the Claims Collection 
Officer: 

1. Letters. Three demands, In terms which Inform the debtor 
of the consequences of his failure to cooperate, will 
normally be made to the debtor at 30-day Intervals, 
unless earlier response Indicates that further demand 
win be unnecessary or unproductive, or that other action, 
such as suit or attachment. Is required. The first and 
second such demands may be made by regular mall; when th« 
third such demand must be made. It shall be sent by 
certified mall, return receipt requested. If the return 
receipt Is signed by any person other than the addressee- 
debtor, a letter shall be sent to the appropriate post- 
master, requesting a verification of the debtor's address 
and any Information available on the debtor's whereabouts 
(forwarding address, moved left no address, deceased). A 
prompt response should be made to any communication from 
the debtor. 

In the case of claims under $800, a certified letter, 
return receipt requested, should be mailed to the last 
known address of the debtor as a minimum, and in the case 
of claims of over $100, said certified letter should be 
preceded by at least one demand for payment by regular 
mall. If the certified letter is undeliverable and no 

GENERAL ADMINISTRATION TN 75. 4-(8/25/75) 
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(4-70-20 continued) 

forwarding address Is Indicated or can be obtained, 
collection efforts may be terminated in the discretion 
of the Claims Collection Officer upon his determination 
that the debtor cannot be located after reasonable 
efforts. 

2. Efforts to Locate Debtor. Diligent effort, commensurate 
Mith the amount of the claim, must be made to locate a 
debtor whose whereabouts are unknown, sufficiently in 
advance of the bar of the applicable statute of limita- 
tions to permit the timely filing of suit if such action 
Is warranted. 

The following sources may be of assistance in locating 
missing debtors: telephone directories; city directories; 
postmasters;drivers' license records; automobile title 
and license records; state and local governmental 
agencies; district directors of Internal Revenue; other 
Federal agencies; employers; relatives; friends; credit 
agency skip locate reports. 

3. Offset. Collection on claims which are liquidated or 
certain in amount will be made by offset when feasible 
In the case of debtors receiving funds from the Federal 
Government. Examples are: 

a. Erroneous payments to federal employees (5 U.S.C. 
5514; Payroll Manual Chapter 11; 4 CFR 102.5; 45 
CFR Subtitle A Part 73 Subpart S). 

b. Debts owed by judgment creditors of the United 
States shall be reported to the Comptroller General 
for set-off (31 U.S.C. 227). 

c. Debts owed by grantees and contractors. 

Appropriate use should be made of the cooperative efforts 
of other agencies in effecting collections by offset, 
including utilization of Army Holdup Lists. 

4. Persona 1 Interview. Personal interview with debtor shall 
be had, if feasible, considering amount of debt and 
location of debtor. For example, where a claim is under 
$800, a personal visit may not be warranted. 

5. Suspension. Suspension of uncooperative delinquent 
debtor's eligibility for participation 1n agency programs 
should be given serious consideration. 

TO-75.4 (8/25/75) GENERAL ADMINISTRATION 
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(4-70-20 continued) 

6. Liquidation of Collaterdl. Where eppHcable, liquidation 
of collateral to apply against debt If practicable should 
be effected If debtor falls to pay his debt within a 
reasonable time after demand. 

7. Collection In Installments. Collection In Installments 
when debtor is financially unable to pay In one lump sum 
may be arranged. The size and frequency of such 
Installment payments should depend upon the size of the 
debt and the debtor's ability to pay, and If possible, 
should not be less than $10 a month and should result In 
liquidation of the debt In not more than 3 years, except 
In the most unusual circumstances. 

B. Interest. In cases where Interest Is not required by statute, 
contract, or regulation, the Claims Collection Officer may 
forego collection of Interest as an Inducement to voluntary 
payment. In such cases demand letters should Inform debtor 
that pre-Judgment Interest will be collected If suit 
becomes necessary. 

C. Documentation of Administrative Collection Action. A file 
shall be maintained on each debtor which fully documents 
how the claim arose, the amount Involved, the circumstances 
of the debtor, and the collection efforts made. The bases 
for compromise, suspension, or for termination of collection 
action should also be set out in detail. 

4-70-30   STANDARDS FOR COMPROMISE OF CLAIMS (pursuant to 4 CFR 102.9) 

A. 1. Claims Collection Officers should take the Initiative 
by inviting offers of compromise prior to terminating 
collection efforts. 

2.a. The compromise of a claim of $800 or more within the 
scope of this chapter must be approved by the Depart- 
ment Claims Officer, upon the recoranendatioh of the 
Claims Collection Officer after he has complied with 
the standards provided in paragraph B of this section. 

b. As used in this chapter, reference to Department Claims 
Officer includes: 

(1) Assistant General Counsel, Business and Administra- 
tive Law Division; 

(2) Deputy Assistant General Counsel, Business and 
Administrative Law Division; 

GENERAL ADMINISTRATION TN-75.4 (8/25/75) 
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• 

(4-70-30 continued) 

(3) The Chief, Litigation and Claims Branch, 
Business and Administrative Law Division; and 

(4) The Regional Attorneys, except with respect to 
claims arising out of activities of the Public 
Health Service. 

!•   Compromise of a claim may be recomnended to the Department 
Claims Officer: 

1. When there Is a bona fide dispute as to the facts or the 
law. (The amount accepted In compromise should fairly 
reflect the probability of full or partial recovery In 
the event of litigation based upon the availability of 
witnesses, evidence supporting the Government's claim 
and related pragmatic considerations.) 

2. When the cost of full collection by enforced collection 
proceedings, or litigation if necessary, (insofar as 
could be anticipated) will exceed the difference between 
the amount accepted in compromise and the full amount of 
the claim. This criteria carries greater weight when 
small claims are Involved. 

3. When the debtor cannot pay the full amount within a 
reasonable time. In determining the debtor's Inability 
to pay, the following factors, among others, may be 
considered: 

a. Age and health of debtor. 

b. Present and potential Income. 

c. Inheritance prospects. 

d. Possibility that assets have been concealed or 
Improperly transferred by the debtor. 

e. Availability of assets or Income which nay be realized 
upon by enforced collection proceedings. If the 
Claims Collection Officer's file does not contain 
reasonably up-to-date credit information as a basis 
for evaluating a compromise proposal, a statement 
containing such information may be obtained from the 
individual debtor, executed under penalty of perjury, 
showing the debtor's assets and liabilities, income, 
and expense (Form D/J-35). In the case of a corporate 
debtor, such information may be obtained from balance 
sheets and such additional data as may be required. 

TN-7S.4 (8/25/7S) GENERAL ADMINISTRATION 
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(4-70-30 Continued) 

C. Installment payments of a compromised amount are to be 
discouraged. If they are necessary, an agreement for the 
reinstatement of the prior Indebtedness less sums paid 
thereon and acceleration of the balance due upon default In 
the payment of any Installment should be obtained together 
with security as Indicated In Section 4-70-20A8 of this 
chapter in every case In which It Is possible. 

D. Restrictions 

1. Neither a percentage of a debtor's profits nor stock In 
a debtor corporation will be accepted in a compromise 
of a claim. 

2. Only the Comptroller General or his deslgnee nay effect 
the compromise of a claim that arises out of an exception 
made by the General Accounting Office in the account of 
an accountable officer, including a claim against the 
payee, prior to its referral by that office for litigation. 

4-70-40    STANDARDS FOR SUSPENDING COLLECTION ACTION 

Suspension of collection activity temporarily may be effected 
in the full discretion of the Claims Collection Officer when 
debtor cannot be located after diligent effort (see 4-70- 
20A2) and there is reason to believe that future potential 
for collection is sufficient to justify periodic review and 
action, considering the amount involved. 

4-70-50    STANDARDS FOR TERMINATING COLLECTION ACTION 

A.   Termination of collection action within the scope of this 
chapter must be approved by the Department Claims Officer, 
except with respect to claims under $800, upon the recom- 
mendation of the Claims Collection Officer after he has 
complied with the standards provided in paragraph B of this 
section. 

y.    1. Claims under S800. Collection action may be terminated 
V       by the Claims Collection Officer after unsuccessful 

collection efforts on the following types of claims: 

r ^ y  »>    a. All claims of less than $500, unless the debtor Is 
\     ^i' receiving a salary or retired pay from the Government. 

b. All claims of less than $800 where the debtor Is 
unlocated and reasonable attempts have been made to 
locate him. 

GENERAL ADMINISTRATION TN-75.4 (8/2S/75) 
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c. A11 claims of less than $800 where the family income 
of the debtor Is less than $7,500 per year and is 
derived from non-federal sources and there is no 
indication that the debtor has a high income potential, 
has inheritance prospects or has assets which may be 
realized by enforced collection proceedings. 

6.   Termination of collection activity and closing of the file on 
claims of $800 or more may be recomtiended to the Department 
Claims Officer for his approval in case of: 

1. Inability to collect or enforce collection of a substantial 
amount from the debtor because of lack of any present and 
future financial prospects, taking into consideration the 
criteria of Section 4-70-30B3 and having due regard for 
the Judicial remedies available to the Government. 

2. Cost of collection with exceed the amount recoverable 
thereby. 

3. Claim is determined to be legally without merit. 

4. Claim cannot be substantiated by evidence or the necessary 
witnesses are not available and efforts to Induce 
voluntary payment are unavailing. 

5. Debt is barred by the applicable Statute of Limitations 
(General Statutes 28 U.S.C. 2415, 2416) and there has been 
no partial payment or written acknowledgement of the debt 
and no prospect for collection by offset. Action based 
on contract or quasi-contract must be brought within six 
years or one year after the conclusion of the required 
administrative proceedings, whichever is later. Right of 
action accrues anew In event of partial payment or written 
acknowledgement. Computation of the six-year period shall 
in no event coimence prior to July 18, 1966 even though 
the claim accrued prior to that date. 

4-70-60   REFERRAL TO GAP 

A.   Referrals are to be made to the Claims Division, General 
Accounting Office, Washington, D.C. by the Claims Collection 
Officer and cleared by the Department Claims Officer under 
the following circumstances: 

1. Where the claim is within the scope of this chapter and 
is for $800 or more. 

2. All collection efforts have been exhausted by the Claims 
Collection Officer in accordance with the standards pro- 
vided in these procedures and there is no basis for 

TN-7S.4 (8/25/75) GENERAL ADMINISTRATION 
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compromise under 4-70-30, suspension under 4-70-40, 
nor for dosing the case under 4-70-50B. 

3. Where the debtor cannot be "ideated after efforts to 
locate him (described In   4-70-20A2) have been exhausted 
and the statute of limitations has not run. 

4. The debtor refuses to pay and there Is present ability 
to pay and no basis for compromise or termination. 

B. Referral should be accompanied by a copy of the agency's file 
on the debtor(s) containing: 

1. Current address(es) of debtor(s) or hls(thelr) agent(s) 
or alternatively a showing that sufficient effort was 
made to locate missing parties together with a list of 
prior known addresses. 

2. Identifying number of debtor(s] such as Social Security 
number and date of birth of an individual. 

3. A brief statement of the facts, computations, laws, and 
regulations on the basis of which the debt was admin- 
istratively determined; copies of available correspondence 
material to the claim such as an admission of liability 
by the debtor(s); the questions raised and copies of 
documents necessary to establish the Government's 
position. 

4. A check list or brief sunmary of the actions previously 
taken to collect or compromise the claim, with explana- 
tions of omissions, if any, should accompar^y the claim, 
showing that: 

a. appropriate demands were made on the debtor(s). 

b. reasonable efforts were made to effect collection by 
offset or by allotment. 

c. a personal  interview was had with the debtor(s)  in an 
attempt to collect (or compromise) the claim or that 
an omission of an interview was justified. 

d. sufficient effort was made to effect compromise. 

5. a.    Reasonably up-to-date credit Infonnation, if avail- 
able, such as: 

(1) a comnercial credit report, or 

(2) an agency Investigative report showing the debtor 

GENERAL  ADMINISTRATION TO. 75.4    (8/25/75) 
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(ssets and llabllltle'- and his Income and expenses, 
or 

(3)° the debtor's own financial statement executed under 
penalty of perjury reflecting his assets and lia- 
bilities and his Income and expenses, or 

(4) an audited balance sheet of a corporate debtor. 

b. Credit data nay be omitted If: 

(1) a surety bond Is available or debtor's liability Is 
covered by Insurance In an amount sufficient to 
satisfy the claim In full, or 

(2) the forced sale value of the security available to 
apply on the claim Is sufficient to satisfy the 
claim In full, or 

(3) the debtor Is In bankruptcy or receivership. 

C.  Referrals to the Department of Justice shall be made promptly 
and prior to a(ta1n1strative collection effort on cases of 
suspected fraud. 

4-70-70  REPORTS 

A.  Semi-annual reports should be made to the Department Claims 
Officer containing the following Information to the extent 
practicable: 

1. Number of debt claims handled during the fiscal year 
and the dollar amount. 

2. Number of new cases and dollar amount. 

3. Number of cases closed and dollar amount by: 

a. Collection In full 

b. Compromise 

c. Closed and unpaid 

d. Referral to GAO 

e. Number of cases referred to Department of Justice 

TN-7S.4 (8/25/75) GENERAL ADMINISTRATION 
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Mr. HALL. Our next and last witness will be Mr. Bill Stafford. 
Mr. Stafford, thank you for your patience. We appreciate you being 
here, and you may proceed as you desire. 

TESTIMONY OF WILLIAM STAFFORD. CITY OF SEATTLE, DIREC- 
TOR OF INTERGOVERNMENTAL RELATIONS, ON BEHALF OF 
THE NATIONAL LEAGUE OF CITIES AND THE U.S. CONFERENCE 
OF MAYORS; ACCOMPANIED BY JOHN SHIREY, LEGISLATIVE 
COUNSEL, NATIONAL LEAGUE OF CITIES 
Mr. STAFFORD. Thank you. I would like to introduce Mr. John 

Shirey, Legislative Counsel with the National League of Cities, and 
also to state that this testimony is not just for the National League 
of Cities, but also for the U.S. Conference of Mayors. 

My name is William Stafford, and I am Assistant to the Mayor 
and Director of Intergovernmental Relations for the city of Seattle, 
Washington. I would like to thank you for giving us this opportuni- 
ty to testify, and also to thank your staff for bringing this legisla- 
tion to our attention and for realizing the impacts it may have on 
State and local government. 

In listening today to other witness before me, it seems there may 
be some drafting errors in this legislation which, if not corrected, 
could have inadvertent impacts on State and local governments. In 
reading both the Senate report language as to what was meant by 
section 3 of this bill, and in reading the formal testimony given 
today which clarifies the statute of limitations for administrative 
offsets on page 6, it seemed these errors were not intended. When 
we initially saw this language in this bill, we asked ourselves what 
is the problem which the administration is trying to solve in terms 
of State and local government, what is the intent of the language, 
and what would the impact be on State and local government? 

We would like to say that this bill is, in general, legislation 
which we support. We feel the need to establish credibility in the 
management of public programs. 

It is worth noting that there are $33 billion in delinquent or de- 
faulted debt reportedly owed the Federal Government. This far ex- 
ceeds the total Federal assistance to cities in any one year, and is 
nearly as large as the $39 billion Congress cut from the budget last 
year. Most of this debt is not owed by State and local governments, 
but by individuals. The quesiton is, how much? Is there really a 
major problem with State and local governments? 

Our concern with H.R. 4614 centers on section 3 of the bill which 
would amend the U.S. Code to permit an officer or agency of the 
Federal Government to collect any claim of money against an indi- 
vidual by means of an administrative offset at any time. H.R. 4614 
includes no definition that would make the meaning of these terms 
precise. But we understand that the administration, the proposer of 
this bill, intends the meaning of the terms to be quite broad and 
general, as was stated by the Office of Management and Budget 
testimony on this bill. 

For example, an "individual" would include State or local gov- 
ernment. A claim would not necessarily be the result of a formal 
administrative or judicial proceeding. We also understand that this 
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section could be applied to grants made to State and local govern- 
ments. 

It may well be prudent to use administrative offsets as one way 
of collecting money rightfully belonging to the Federal Govern- 
ment, but when the authority to do so is so loosely structured as to 
afford no protections for the accused party, then we must raise ob- 
jection. If an administrative offset can be used at any time, regard- 
less of exhaustion of administrative or judicial remedies, it would 
amount to no less than denial of due process. 

In prior testimony, the words "delinquent debt" were used, 
which is a far more acceptable term than the word "claim." In the 
Federal grant system, as was described in the prior testimony, a 
claim could be lodged, say, against the city of Seattle for the man- 
agement of a particular grant program, or against some subcon- 
tractor of the city for Federal money, such as the manpower pro- 
gram. 

Once a claim is filed, if an offset could start immediately—and 
the way we interpret the wording, that could be the case—it would 
be before we had had our chance to go through the grant appeals 
process which is usually established in the individual law govern- 
ing that particular Federal program. One of the problems is each 
Federal program may have a different appeals process. Certain 
Federal programs use administrative law judges, and others like 
HHS use an appeal process in which tribunal type processes are 
put together. 

If, in fact, the law states that an offset could be used immediate- 
ly upon the claim, not at the time that the city of Seattle has 
judged to be wrong, then the claim process itself could be used as a 
means of forcing a settlement prior to our being able to use an ap- 
peals process. 

I think I will make one other point in response to an issue which 
was raised this morning. That is something which we don't have 
necessarily the answer to today, which is the question of the stat- 
ute of limitations on audits, recordkeeping and going beyond 6 
years for collection claims. I believe there is going to be testimony 
tomorrow from somebody who has prepared an inventory of the 
various Federal programs and the various appeals processes that 
are available for grants. 

We are familiar with a case where a grant was audited. This was 
a grant made jointly to the National League of Cities and the U.S. 
Conference of Mayors, which was audited three times and nothing 
was found. Then, a couple of years later, the grant was audited a 
fourth time and, at that time, some of the records had been dis- 
posed of, which probably should not have been done. But the ad- 
ministrators felt that since earlier audits were successful, certain 
records could be disposed of. The fourth audit then, therefore, put a 
claim against the organizations because of lack of records. This 
claim went through an appeals process at the conclusion of which 
it was decided that the claim should be reduced to a small amount 
for items pertaining to certain records that couldn't be reconstruct- 
ed. 

Some of these claims can get quite complicated. If, in fact, you 
have a claim pending and interest accruing before you have been 
found delinquent or before you have even exercised your right of 
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appeal, that would potentially put undue pressure on governments 
to settle. 

I think I will end there. The rest of our testimony covers addi- 
tional points. 

[The statement of Mr. Stafford follows:] 
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SUMMARY OF TESTIMONY 

WHILE GENERALLY SUPPORTIVE OF EFFORTS TO IMPROVE FEDERAL 
DEBT COLLECTION PRACTICES, THE NATIONAL LEAGUE OF CITIES 
OBJECTS TO SECTION 3 OF H.R. HSM  RELATING TO USE OF 
ADMINISTRATIVE OFFSETS FOR THE FOLLOWING REASONS: 

1. ADMINISTRATIVE OFFSET COULD BE USED BEFORE 
ADMINISTRATIVE OR JUDICIAL REMEDIES WERE 
EXHAUSTED THEREBY DENYING DUE PROCESS. 

2. THE TERM "CLAIM" LACKS SUFFICIENT DEFINITION, 
WHICH COULD ALLOW CLAIMS TO BE MADE ARBITRARILY. 

3. USE OF ADMINISTRATIVE OFFSETS COULD LEAD TO CUT 
OFF OF FUNDS UNFAIRLY AND DISRUPTION OF PROGRAM 
ACTIVITIES. 

1. RIGHT TO USE ADMINISTRATIVE OFFSETS COULD BE 
ABUSED BY FEDERAL AGENCIES. 

NLC RECOMMENDS THAT AMENDMENTS BE MADE AS FOLLOWS; 

1. SECTION 3 SHOULD BE AMENDED TO PROHIBIT USE OF 
ADMINISTRATIVE OFFSETS UNTIL DISPUTES HAVE BEEN 
FORMALLY RESOLVED. 

2. THE TERM "CLAIM" SHOULD BE DEFINED TO MEAN AN 
ACTION ARISING OUT OF AN ADMINISTRATIVE OR 
JUDICIAL PROCEEDING. 

3. THE STATUTE OF LIMITATIONS SHOULD BE RETAINED. 

^.  SECTION 4 SHOULD BE AMENDED TO CLARIFY AT WHAT 
TIME INTEREST OR PENALTIES CAN BE CHANGED. 
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STATEMENT OF 

WILLIAM STAFFORD OF SEATTLE, WASHINGTON 

FOR THE 

NATIONAL LEAGUE OF CITIES 

JULY 14, 1982 

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE, I AM WILLIAM 

STAFFORD, DIRECTOR OF INTERGOVERNMENTAL RELATIONS IN SEATTLE, 

WASHINGTON. I AM APPEARING TODAY ON BEHALF OF THE NATIONAL 

LEAGUE OF CITIES, WHICH REPRESENTS NEARLY 15,000 CITIES OF ALL 

SIZES THROUGH DIRECT MEMBERSHIP AND MEMBERSHIP IN 49 AFFILIATED 

STATE MUNICIPAL LEAGUES.  IN MY CAPACITY WITH THE CiTY OF 

SEATTLE, I HAVE NUMEROUS DEALINGS WITH FEDERAL AGENCIES IN 

RELATION TO A VARIETY OF GRANT-IN'AID PROGRAMS WHICH CURRENTLY 

TOTAL ABOUT $50 MILLION ANNUALLY.  IN ADDITION, MY CITY IS A 

PARTICIPANT IN REGIONAL AGENCIES THAT RECEIVE LARGE GRANTS OF 

FEDERAL FUNDS. 

WE APPRECIATE THIS OPPORTUNITY TO TESTIFY ON H.R. 1614, 

THE DEBT COLLECTION ACT OF 1982, A BILL THAT ON ITS FACE WOULD 

NOT APPEAR TO HAVE APPLICABILITY TO STATE AND LOCAL GOVERN- 

MENTS. HOWEVER, IF VARIOUS TERMS IN THE BILL ARE GIVEN BROAD 

DEFINITIONS, IT COULD SERIOUSLY AFFECT TRANSACTIONS BETWEEN 

THE FEDERAL GOVERNMENT AND STATE AND LOCAL GOVERNMENTS THROUGH 

GRANT AND LOAN PROGRAMS. 

BEFORE DISCUSSING THE SPECIFICS OF THIS BILL, LET ME SAY 

THAT WE GENERALLY SUPPORT THIS TYPE OF LEGISLATION AND ANY 

EFFORTS TO IMPROVE THE DEBT COLLECTION PRACTICES OF THE 
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FEDERAL GOVERNMENT. AFTERALL, IF MORE REVENUES FOR THE 

TREASURY CAN BE FOUND- IT WILL LESSEN THE PRESSURE TO CUT AID 

TO STATE AND LOCAL GOVERNMENTS, AS HAS BEEN DONE THE LAST TWO 

YEARS IN ORDER TO REDUCE FEDERAL BUDGET DEFICITS. 

IT IS WORTH NOTING THAT THE $33 BILLION IN DELINQUENT OR 

DEFAULTED DEBT REPORTEDLY OWED TO THE FEDERAL GOVERNMENT FAR 

EXCEEDS TOTAL FEDERAL ASSISTANCE TO CITIES IN ANY-ONE YEAR AND 

IS NEARLY AS LARGE AS THE $39 BILLION THE CONGRESS CUT FROM 

THE BUDGET LAST YEAR, A THIRD OF WHICH WAS IN AID TO STATES 

AND LOCAL GOVERNMENTS. THIS UNCOLLECTED DEBT IS ENOUGH TO 

MAKE US WONDER IF A PROVISION COULD BE ADDED TO H.R. ^S1H 

REQUIRING THAT FUNDS COLLECTED BY THE ACT BE USED TO RESTORE 

CUTS IN STATE AND LOCAL AID! 

OUR CONCERNS WITH H.R. ^61^ CENTER ON SECTION 3 OF THE 

BILL, WHICH WOULD AMEND THE UNITED STATES CODE TO PERMIT AN 

OFFICER OR AGENCY OF THE FEDERAL GOVERNMENT TO COLLECT "ANY 

CLAIM" OF MONEY AGAINST AN "INDIVIDUAL" BY MEANS OF AN 

"ADMINISTRATIVE OFFSET AT ANY TIME."  H.R. 4614 INCLUDES NO 

DEFINITIONS THAT WOULD MAKE THE MEANING OF THESE TERMS 

PRECISE, BUT WE UNDERSTAND THAT THE ADMINISTRATION--THE 

PROPOSER OF THIS BILL—INTENDS THE MEANINGS TO BE QUITE BROAD 

AND GENERAL.  FOR EXAMPLES, AN "INDIVIDUAL" WOULD INCLUDE A 

STATE OR LOCAL GOVERNMENT; A "CLAIM" WOULD NOT NECESSARILY BE 

THE RESULT OF A FORMAL ADMINISTRATIVE OR JUDICIAL PROCEEDING. 

WE ALSO UNDERSTAND THAT THIS SECTION COULD BE APPLIED TO 

GRANTS MADE TO CITIES OR OTHER GOVERNMENTS. 
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IT MAY WELL BE PRUDENT TO USE ADMINISTRATIVE OFFSETS AS 

ONE WAY OF COLLECTING MONEY RIGHTFULLY BELONGING TO THE 

FEDERAL GOVERNMENT, BUT WHEN THE AUTHORITY TO DO SO IS SO 

LOOSELY STRUCTURED AS TO AFFORD NO PROTECTIONS FOR THE ACCUSED 

PARTY, THEN WE MUST RAISE OBJECTION.  IF AN ADMINISTRATIVE 

OFFSET CAN BE USED "AT ANY TIME," REGARDLESS OF EXHAUSTION OF 

ADMINISTRATIVE OR JUDICIAL REMEDIES. IT WOULD AMOUNT TO NO 

LESS THAN DENIAL OF DUE PROCESS.  TO USE ANOTHER EXAMPLE, IF A 

"CLAIM" IS NOTHING MORE THAN AN AGENCY'S ASSERTION THAT IT IS 

OWED MONEY, THEN THE USE OF AN ADMINISTRATIVE OFFSET EQUATES 

TO BEING FOUND GUILTY UNTIL PROVEN INNOCENT. 

IN THE CASE OF A GRANT RECIPIENT, SUCH AS A CITY GOVERN- 

MENT, THERE ARE PRESENTLY PRESCRIBED PROCEDURES TO BE FOLLOWED 

WHEN A FEDERAL AGENCY DISPUTES AN EXPENDITURE OF FUNDS, 

WITHOUT GOING INTO DETAIL ON THESE PROCEDURES, SUFFICE IT TO 

SAY THAT IS IS AN ORDERLY PROCESS THAT GIVES BOTH SIDES IN THE 

DISPUTE A CHANCE TO MAKE THEIR CASES.  IF THE GRANT OFFICER 

MAKES A FINDING AGAINST THE GRANTEE, THE MATTER CAN BE 

APPEALED TO AN ADMINISTRATIVE LAW JUDGE.  IN SOME CASES, A 

JUDICIAL APPEALS PROCESS COULD BE INVOLVED, TOO. 

IF H.R. 4614 IN ITS CURRENT FORM WERE TO BECOME LAW, 

APPARENTLY THE FEDERAL AGENCY WOULD HAVE THE POWER TO COLLECT 

THE DEBT BY MEANS OF AN OFFSET "AT ANY TIME" DURING THE NORMAL 

HEARING AND APPEALS PROCESS.  THIS WOULD GREATLY TILT THE 

PROCESS IN FAVOR OF THE FEDERAL GOVERNMENT AT THE EXPENSE 

(BOTH LITERALLY AND FIGURATIVELY) OF THE GRANTEE. 
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THERE ARE PRACTICAL CONSIDERATIONS AS WELL AS ISSUES OF 

JUSTICE AND FAIRNESS IN THIS MATTER. FOR EXAMPLE, MOST 

DISPUTES OVER THE EXPENDITURE OF FEDERAL GRANT FUNDS ARE 

SETTLED FOR AN AMOUNT MUCH LESS THAN THE ORIGINAL CLAIM MADE 

BY THE AGENCY. APPLYING H.R. 'ISL^  TO THESE CASES MEANS THAT 

THE AGENCY COULD WITHHOLD THE AMOUNT OF THE ORIGINAL CLAIM 

ONLY TO HAVE TO LATER PAY MUCH OF THAT AMOUNT TO THE GRANTEE. 

IN THE MEANTIME, THE GRANTEE HAS NOT HAD THE USE OF THE WITH- 

HELD FUNDS AND THE .PROGRAMS HAVE BEEN DISRUPTED. DISRUPTIONS 

IN GRANT PROGRAMS MEAN EVERYTHING FROM DEFERRAL OF CAPITAL 

PROJECTS LEADING TO HIGHER COSTS DUE TO INFLATION TO LAYING 

OFF PEOPLE IN A JOB TRAINING PROGRAM. 

THIS SECTION ALSO REMOVES THE STATUTE OF LIMITATIONS ON 

CLAIMS.  IT WOULD BE POSSIBLE, THEREFORE, FOR THE FEDERAL 

GOVERNMENT TO MAKE A CLAIM ON A CITY MANY YEARS AFTER THE 

ALLEGED MISUSE OF FUNDS OCCURRED. THIS KIND OF NEVER-ENDING 

EXPOSURE TO POSSIBLE LIABILITY WOULD BE INTOLERABLE. 

UNDER CURRENT PROCEDURES, OTHER OPTIONS ARE AVAILABLE FOR 

THE REPAYMENT OF A DEBT BESIDES PAYING CASH.  THERE ARE 

INSTANCES, FOR EXAMPLE, WHEN REPAYMENT HAS BEEN ARRANGED BY 

PROVIDING ADDITIONAL GRANT SERVICES AT NO COST TO THE FEDERAL 

GOVERNMENT. WE THINK THAT ALLOWING THE PROPOSED USE OF THE 

ADMINISTRATIVE OFFSET PROCEDURE "AT ANY TIME" WOULD PROVIDE 

SUCH A SEDUCTIVELY SIMPLE MEANS OF CLAIM COLLECTION THAT IT IS 

PROBABLE THAT ALTERNATIVE MEANS OF REPAYMENT MAY NOT EVEN BE 

CONSIDERED.  ADMINISTRATIVE OFFSET WOULD MOVE FROM A LAST 

RESORT METHOD OF COLLECTION—AS IT IS CONSIDERED NOW—TO THE 

PREFERRED METHOD BECAUSE OF ITS EXPEDIENCY. 
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FINALLY, THE WAY THE PROVISION IS WRITTEN IN H.R. ^Glt, 

THIS NEW AUTHORITY COULD BE ABUSED.  IN THE WORST CASE, 

"CLAIMS" AGAINST GRANTEES COULD BECOME FRIVILOUS OR PURPOSELY 

INFLATED.  IN SUCH CASES, THE GRANTEES WOULD HAVE NO CHOICE IN 

THE MATTER BUT TO FOREGO ANTICIPATED FUNDS FIRST AND FIGHT THE 

ACTION THROUGH AVAILABLE CHANNELS LATER. 

ALTHOUGH WE HAVE BEEN CRITICAL OF THIS PROPOSAL, WE ARE 

NOT PREPARED TO EXPRESS COMPLETE OPPOSITION TO SECTION 3.  AS 

WE SAID AT THE OUTSET, THE GOVERNMENT DOES NEED TO IMPROVE ITS 

DEBT COLLECTION PRACTICES, AND THE ADMINISTRATIVE OFFSET 

DEVICE, IF PROPERLY HANDLED, CAN BE AN EFFICIENT, EFFECTIVE 

TOOL FOR DOING THAT, 

WE INSTEAD RECOMMEND THAT THE COMMITTEE AMEND SECTION 3 

TO INCLUDE SAFEGUARDS THAT WILL PROTECT AN INDIVIDUAL'S OR AN 

ENTITY'S RIGHT TO DUE PROCESS.  AT A MINIMUM THE SECTION 

SHOULD PROHIBIT THE USE OF AN ADMINISTRATIVE OFFSET UNTIL 

DIFFERENCES BETWEEN AN AGENCY AND THE OTHER PARTIES TO THE 

DISPUTE HAVE BEEN FORMALLY RESOLVED.  THE TERM "CLAIM" SHOULD 

BE DEFINED IN THE BILL, PREFERRABLY TO MEAN THE RESULT OF AN 

ACTION ARISING OUT OF EXHAUSTION OF ADMINISTRATIVE OR JUDICIAL 

REMEDIES.  THE STATUTE OF LIMITATIONS SHOULD ALSO BE RETAINED. 

IN ADDITION, WE RECOMMEND THAT SECTION 1 OF THE BILL, 

RELATING TO INTEREST ON INDEBTEDNESS, BE CLARIFIED TO ASSURE 

THAT NO PENALTY OR INTEREST CAN BE CHARGED UNTIL A CLAIM IS 

FINALLY DETERMINED TO BE A DEBT OWED TO THE FEDERAL GOVERNMENT 

AND NOT RETROACTIVELY TO THE DATE A CLAIM IS ALLEGED. 



Mr. HALL. Mr, Stafford, using that last illustration that you used 
on the fourth audit, what would you recommend or what would 
you suggest that would solve that problem? 

Mr. STAFFORD. In terms of the use of administrative offsets, the 
National League of Cities and the U.S. Conference of Mayors feel 
that if a claim against a city or a State has gone through an ap- 
peals process and the administrative law judge determines that a 
program has not been properly managed and, therefore, money is 
owed to the Federal Treasury, some type of administrative offset 
could be appropriate. We would not object to that, but a problem 
remains in the bill with the use of the word "claim," when it ap- 
pears that "delinquent debt" is intended. 

Mr. HALL. I was going to say that the bottom line of your testi- 
mony is with reference to section 3. 

Mr. STAFFORD. That is correct. We have problems with the lan- 
guage, "an officer or agency thereof from collecting by means of ad- 
ministrative offset at any time, any claim of the United States or 
an officer or agency thereof from money payable to or held on 
behalf of an individual." We understand from prior testimony that 
"individual" is intended to mean State and local government, also. 

Mr. HALL. You don't think that the words "at any time" is the 
main thing that you object to there because it might allow an 
unjust offset before that claim has really been adjudicated to be a 
legitimate claim? 

Mr. STAFFORD. That is correct. In addition the term "claim" is 
not defined. During the prior testimony, the administration repre- 
sentatives kept using the words "delinquent debt." If the words "at 
any time" were eliminated, and, in place of "claim" the words "de- 
linquent debt" substituted and new wording added specifying that 
the administrative and judicial appeals processes had been elimi- 
nated, then an administrative offset could be used in those cases 
when a local or State government won't pay. 

Mr. HALL. During the period of time until that claim had been 
adjudicated by an administrative law judge or judicial proceedings 
to be a liquidated demand, using that in the broad sense of having 
been established as a liquidated claim—there would be no offset 
proceedings of any kind allowed against that particular entity. 

Mr. STAFFORD, I would think that would be appropriate. An ad- 
ministrative offset could be used after a grantee has had its day in 
court, so to speak, and loses its appeal. In a case in Seattle we had 
a claim against us on a summer youth program, a program we ad- 
minister by subcontracting with a community agency. It is fre- 
quently the case that audit problems occur not with the city direct- 
ly but with the subcontractors. The city has auditors running 
around trying to assure that those subcontractors keep good rec- 
ords. 

We had a case a number of years ago in which a summer pro- 
gram operated by part-time people, did not have good records kept 
for it; we could not justify the expenditure of funds even though we 
felt the services had been delivered. It was deemed to be our fault 
for not properly supervising that group. We, in fact, went through 
a review process at HEW. We lost and had to settle. We had to go 
to the city council, which was not a pleasant experience, and get 
$100,000 to reimburse the Federal Treasury. 
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Mr. HALL. I want to thank you, Mr. Stafford, for your testimony. 
Are there any questions? 
Ms. POTTS. Just one, Mr. Chairman. 
Do you have any trouble with the removal—you have talked 

about "at any time" as a problem in the initiation of the adminis- 
trative offset, being too early. Do you have trouble with administra- 
tive offset being imposed upon you maybe 10, 15, 20, 30 years later 
when you might have destroyed records? The example you gave of 
the grant situation where some records had been destroyed after 
three successful audits, there are two statutes of limitations or 
timing problems here. One is how early you can do the offset; the 
other is how late. Do you have a problem with how late it can be 
done as well as how early? 

Mr. STAFFORD. Yes, we do. The issue raised—which I don't have 
all the facts on today, but on which we will try to provide more 
information to the committee—is how long should the Federal Gov- 
ernment be able to audit a program after it has ended. Related to 
this is how long must records be kept. If certain Federal programs 
don't have any statute of limitations on the issues, then it is possi- 
ble that an audit can be done 7 or 8 years later. The people have 
retired or left, some of the records are no longer there and, there- 
fore, the grantee can't prove the service was delivered. If a claim is 
made, the grantee could lose money simply because it had not kept 
records for a lengthy period. I think that whole area is worth some 
examination. 

Ms. POTTS. Thank you. 
Mr. SHATTUCK. On the point of limitations, your statement does 

state that you wish to retain the statute of limitations, the limita- 
tions in the relevant section which would be amended by this bill. 

Mr. STAFFORD. Yes, sir. 
Mr. SHATTUCK. That is now 6 years. 
Mr. STAFFORD. That is correct. 
Mr. SHATTUCK. Therefore, in the context—and I believe you are 

going to supply us with the information—would you comment on 
the application of the current statute and the point you are 
making on offset. 

[The information follows:] 
With respect to all Federal grant programs that provide assistance to state and 

local governments, the National League of Cities and the U.S. Conference of Mayors 
would like to see it made clear how long records must be kept by a grantee for a 
program after it no longer is receiving funding. A reasonable period of time is five 
years, but whatever period is established, it should serve as the maximum period 
beyond which audits that result in claims against the grantee can not be conducted. 
The point here is that a grantee should not be forever liable for possible federal 
audit exceptions or expenditure disallowances. 

If it is determined after exhaustion of administrative and judicial appeals process- 
es, that a grantee owes a sum of money to the Federal Government and then refuses 
to repay these funds, we would support the proposition that the Federal Govern- 
ment should have an unlimited period of time to pursue payment of what if right- 
fully owed to it. 

Mr. SHIREY. If I could follow up. 
Mr. HALL. Yes, you may certainly do that. 
Mr. SHIREY. There seems to be a difference of opinion as to what 

the statute of limitations applies to. It seems that, on the one hand, 
the administration is contending that it wants to be able to pursue 

99-306   0-83-15 
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a payment of a delinquent debt. They don't say delinquent debt— 
they say "claim"—but they seem to mean delinquent debt. They 
want to be able to pursue that after 6 years. 

On the other hand, we are talking about a statute of limitations 
which limits how long the Federal Government can continue to 
audit a program after it has been completed or the alleged infrac- 
tion took place. 

There may be misunderstanding as to which action is being fo- 
cused on as the problem and to which the statute of limitations 
may need to be amended. 

Mr. STAFFORD. If we have a delinquent debt going beyond 6 
years, we have no problem with the use of the word "claim" as it is 
used here. Again, the term is not defined. 

Mr. HALL. Thank you again. 
The next meeting of this subcommittee will be a continuation of 

this hearing tomorrow on H.R. 4614 in room 2226, Rayburn House 
Office Building, beginning at 9:30. I thank all of you. 

[Whereupon, at 11:33 a.m., the subcommittee was adjourned, to 
reconvene at 9:30 a.m. in room 2226, Rayburn House Office Build- 
ing, Thursday, July 15, 1982.] 
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HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON ADMINIS- 
TRATIVE LAW AND GOVERNMENTAL RELATIONS OF THE 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to call, at 9:35 a.m., in room 

2226, Rayburn House Office Building, Hon. Sam B. Hall, Jr. (chair- 
man of the subcommittee) presiding. 

Present: Representatives Hall, Synar, Kindness, and McClory. 
Staff present: William P. Shattuck, counsel; Janet S. Potts, as- 

sistant counsel; James B. McMahon, associate counsel; and Flor- 
ence McGrady, legal assistant. 

Mr. HALL. The Subcommittee on Administrative Law and Gov- 
ernmental Relations will come to order. 

Today we continue our discussion of the debt collection, H.R. 
4614, to increase the efficiency of Government-wide efforts to col- 
lect debts owed to the United States, and to provide additional pro- 
cedure for the collection of debts owed to the United States. 

Today, we have five witnesses. We will begin the list of witnesses 
with Eileen Sweeney, attorney for the National Senior Citizens 
Law Center. If you would come forward and make your presenta- 
tion, please. 

TESTIMONY OF EILEEN SWEENEY, ATTORNEY, SENIOR CITIZENS 
LAW CENTER 

Ms. SWEENEY. Good morning, sir. I am Eileen Sweeney, a staff 
attorney for the National Senior Citizens Law Center. 

I am testifying today at the invitation of the subcommittee, and 
am most appreciative of this opportunity to express our concerns 
regarding H.R. 4614. 

My responsibilities at NSCLC include working vnth legal services 
and aging advocates on the social security and supplementary secu- 
rity income problems of their clients. In recent months, NSCLC has 
received numerous requests for assistance from advocates whose 
clients are the victims of the Social Security Administration's cre- 
ative and often illegal debt collection practices. 

My purpose today is to present to you some of the serious conse- 
quences to the poor, the elderly, and the disabled who may be the 
victims of H.R. 4614. 

While there is a definite need for the Federal Government to im- 
prove its overall success in collection, it does not follow that such 
procedures should apply against poor, elderly or disabled individ- 
uals. 

(223) 
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Recent actions of the Social Security Administration provide a 
frightening view of the atrocious behavior likely to follow enact- 
ment of H.R. 4614 in its current form. 

For example, in January 1982, SSA issued a notice of a proposed 
routine use pursuant to the Privacy Act. According to the proposal, 
SSA could release virtually any information in a beneficiary s file 
to a private debt collector for use in collection of an SSA overpay- 
ment. 

Private collection agencies would have access to the most inti- 
mate facts about some of the most vulnerable individuals in our so- 
ciety. It is not difficult to imagine an abusive collection agency 
using a person's mental impairment against him in order to coerce 
payments. 

After substantial congressional and public outcry regarding both 
the timing and contents of the notice, SSA informally indicated its 
intention to withdraw the proposed use. However, more recently, it 
has indicated it will use debt collection agencies on an experimen- 
tal basis. 

Meanwhile, SSA's own staff is making even the more abusive col- 
lection agencies look like lambs. First, SSA has sent letters to el- 
derly beneficiaries which threaten the prospect of many of the pen- 
alties included in H.R. 4614, such as penalty charges and interest if 
the person does not pay immediately. 

Second, in other cases, despite the fact that SSA does not have 
the statutory authority to recoup overpayments in the SSI program 
from OASDI benefits, and despite the fact that HHS has requested 
Congress to provide such authority, SSA has sent notices to OASDI 
recipients, telling them that they were overpaid when they re- 
ceived SSI and, for your convenience, SSI will be happy to withhold 
the full amount of the person's OASDI check until the amount is 
repaid. 

SSA never mentions that it cannot require such recoupment, nor 
does it inform the recipient of his statutory right to seek waiver. 

Third, if the person who received that notice does not reply, SSA 
then sends a letter threatening to terminate the person's OASDI 
benefits if he does not respond. It is reasonable to assume that SSA 
knows it does not have the statutory authority to carry out that 
threat. 

It is simply assuming that elderly and disabled people, relying in 
whole or in large part on OASDI to survive, will not take the risk 
that SSA will act upon its threat. And therefore, the person will 
succumb to some coercive recoupment scheme. 

Fourth, SSA, in its fervor to save money, has promulgated new 
regulations, which provide that funds being recouped in another 
program are to be treated as available income in the SSI program. 
While we are concerned about the legality of this action, SSA's ac- 
tions are placing individuals in the untenable situation of attempt- 
ing to survive somehow on $50 to $100 per month. 

Fifth, despite mandatory statutory language, SSA is not provid- 
ing notice of the right to seek waiver of alleged overpayments, nor 
is it granting many waivers. I have repeatedly been told that SSA 
staff have been ordered not to suggest the possibility of waiver, and 
to attempt to dissuade those interested in seeking waiver from 
doing so. 
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Exhibits C through E attached to my statement support this new 
attitude. 

These are just a few examples of SSA's recent action. There are 
many more which reflect as poorly upon the Government. It would 
be irresponsible for this Congress to believe that SSA or any other 
governmental agency administering similar types of benefit pro- 
grams vnll add the element of compassion missing in H.R. 4614, or 
voluntarily assure that constitutional safeguards are provided. 

While I was not present at the hearing yesterday, I understand 
that HHS' representative stated, in response to a question from 
Mr. Hall, that 85 percent of all social security overpayments, and 
65 to 75 percent of all SSI overpayments, were the fault of the re- 
cipient. These figures are extraordinarily high and not believable. 

I urge the subcommittee to question HHS regarding both the 
source and the underlying assumptions for those figures. Our expe- 
rience has been the exact opposite. SSA error, including its failure 
to properly record information supplied by the recipients, is the 
cause of the vast majority of overpayments and underpayments. 

While I am not in a position to provide copies of these materials, 
two GAO reports should shed some light on this issue. In a report 
entitled, "Flaws in Control Over the SSI Computerized System 
Caused Millions in Erroneous Payments," GAO concluded in 1979 
that internal control weaknesses in SSA's computer system and in- 
adequate controls over the process by which field office personnel 
manually calculate benefit payments resulted in overpayments of 
over $25 million between 1974 and 1978. 

And, in a report entitled, "Erroneous SSI Payments Result From 
Problems in Processing Changes in Recipient Circumstances," GAO 
found that 19 percent of the information which SSA received re- 
garding changes in income, resources or other circumstances, was 
either lost, not effectively acted upon, or took too long to process. 

I would therefore like to make the following recommendations: 
First, H.R. 4614 should be amended to prohibit the recoupment or 
administrative offset of retirement, survivors; disability, or other 
income maintenance benefits, except where the debt is the result of 
an overpayment in the same program. 

This will assure that benefits are not eliminated at the times an 
individual is in need the most. It retains the element of compassion 
so vital to successful administration of such a program. 

Further, it will minimize the incredible economic burdens which 
this bill will place upon already overburdened States and munici- 
palities to assist destitute individuals. If the Federal benefits can 
be offset in the manner set forth in H.R. 4614, the penniless will 
turn to State and local governments for their subsistence. For the 
disabled, expensive State institutionalization may be their only al- 
ternative. And I might note, an inappropriate alternative as well. 

First, if H.R. 4614 is not amended to create the much-needed ex- 
emption, then the following safeguards should be provided: First, at 
least where individual beneficiaries are concerned, the bill should, 
at a minimum, retain the current 6-year limitation for identifica- 
tion and processing of the alleged overpayment. 

SSA is currently seeking to recover alleged overpayments cre- 
ated 8 to 10 years ago. The amounts are often very small, often is 
under $500, but significant to the recipient. It is often extremely 
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difficult for a recipient to obtain the evidence necessary to estab- 
lish that they were not at fault in creating an overpayment which 
was allegedly created 8 to 10 years ago. 

A second issue raised by the exemption from the statute of limi- 
tations is the availability of income maintenance benefits for ad- 
ministrative offset of debts, years, perhaps decades, after they were 
created. 

The bill should prohibit such offset where the individual has not 
had notice of the alleged debt during the years when repayment of 
all or part of the debt might be possible. Further, notice and hear- 
ing procedures should be established that would permit the person 
to challenge the debt at the time that the Government agency 
seeks to offset the debt, prior to implementation of the offset. 

Second, the bill should be amended to prohibit the offset of a 
complete benefit. At a minimum, it is critical that the bill require, 
even where waiver of recoupment is not available, that the Govern- 
ment's decision as to the amount to recoup monthly should be 
based on an analysis of the individual's financial need. 

Further, the bill should prohibit the offset of any benefit where 
the beneficiaries did not cause the overpayments. This will be par- 
ticularly important in protecting the survivors' benefits of innocent 
spouses and children. 

Third, where the source of the debt is an alleged overpayment in 
a Government benefit program, or where any debt will be offset 
against a Government income maintenance benefit, the bill should 
prohibit billing for interest, costs, and penalty charges. 

The bill does exclude contractual agreements from the imposi- 
tion of current interest rates. In other words, business people will 
be able to limit their liability, while the poor will not. 

Last year. Congress passed Public Law 97-177, the Prompt Pay- 
ment Act, requiring the United States to pay interest on bills 
which it has not paid within 30 days. These provisions apply to 
debts owed to businesses. They do not apply to SSA delays in im- 
plementing favorable decisions which often exceed 5 months, nor to 
situations where SSA has underpaid an individual. Surely the flip 
side should also be true. Interest and penalties should not be 
charged against individuals where the Government income mainte- 
nance benefits are involved. 

Finally, while it may be appropriate for the Government to con- 
tract with private bill collectors in order to collect business debts 
and loans, there is no justification whatsoever for subjecting elder- 
ly, blind, disabled and poor individuals to such procedures. 

In a statement before the subcommittee on June 10, Thomas 
Cooper, from the American Collectors Association, made two points 
of major concern to beneficiaries. 

First, he stated that the Federal Government needs private col- 
lection agencies because special knowledge and skills are required 
by collectors to get people to pay past-due accounts, particularly 
when they can't or don't want to pay. As a matter of public policy, 
it is entirely undesirable for the Federal Government to hire agen- 
cies to use their special knowledge and skills to coerce payment 
from elderly, blind, disabled or poor beneficiaries who can't pay. 

Second, Mr. Cooper attempted to assure the subcommittee that 
collection agencies will behave, basically because they know that 
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credit grantors are highly conscious of the procedures used, be- 
cause they are deeply concerned that the good reputations they 
have built be maintained. As SSA's own actions reflect, it does not 
have such a good reputation to maintain, and therefore, there ap- 
parently will be no incentive for collection agencies to conduct 
themselves in an ethical and businesslike manner. 

To the extent that agencies such as SSA will be authorized to 
utilize private collection agencies, we support the inclusion of these 
agencies and Government debts under the Privacy Act and the 
Fair Debt Collection Practices Act. 

With regard to the Privacy Act, there should be specific language 
which limits the types of information provided to private debt col- 
lection agencies to information regarding the amount of the debt, 
and the location of the person. 

The ruling of the Third Circuit Court of Appeals in Harris v. 
Dobb, that a per capita tax debt levied by a Pennsylvania taxing 
district is not a debt under the Fair Debt Collection Practices Act 
raises serious questions regarding whether the act would apply to 
debt collectors contracting with agencies, such as SSA, to collect al- 
leged overpayments. The provision in H.R. 4614 eliminates that 
concern. 

I hope this statement is helpful, and I thank you for providing 
me with the opportunity to testify today. 

[The statement of Ms. Sweeney follows:] 
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SUMMARY of the WRITTEN STATEMENT 
of 

EILEEN P. SWEENEY, STAFF ATTORNEY 
NATIONAL SENIOR CITIZENS LAW CENTER 

JULY 15, 1982 

H.R. 46H 

The current abuses in the Social Security Administration's 
collection practices as well as several public policy considerations 
raise serious questions regarding the advisability of including income 
maintenance benefits, such as Social Security, Supplemental Security 
Income, Black Lung, Veterans', and Aid to Families with Dependent 
Children within the coverage of H.R. 4614. 

The following eunendments to H.R. 4614 are recommended: 

1. Government income maintenance benefits should be exempt from 
H.R. 4614'3 coverage. 

2. If government income maintenance benefits are not exempted, 
the following protections should be included: 

A. (i) The current six year statute of limitations should be 
retained for actions based upon overpayments of govern- 
mental benefits.  (ii)  Offset of other debts against income 
maintenance benefits should be prohibited where the indi- 
vidual was not notified of the alleged debt during years 
when repayment could have been possible.  (iii)  Notice 
and hearing procedures should be established which permit 
the individual to challenge an administrative offset prior 
to the government's implementation of the offset. 

B. (i) Offset of the full benefit should be prohibited.  The 
determination of the amount to be offset should be based 
upon an analysis of the individual's financial need. 
(ii) Offset of any benefit should be prohibited where the 
beneficiary did not cause the debt or overpayment. 

C. Interest and penalty charges on alleged overpayments in a 
government benefit program or upon any debt to be offset 
by governmental benefits should be prohibited. 

D. The government should not be authorized to contract 
with private bill collection agencies to collect alleged 
overpayments in government benefit programs.  However, if 
such authority is provided, it is critical that the pro- 
vision   of H.R. 4614 subjecting such private agencies to 
the Privacy Act and the Fair Debt Collections Practice Act 
be retained.  Further, to bar access to intimate details 
of beneficiaries' lives, the use under Privacy Act should 
limit the types of information which will be provided to 
such collectors. 
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I am  Eileen P. Sweeney, a staff attorney at the National 

Senior Citizens Law Center (NSCLC).  I am testifying today at the 

invitation of the Subcommittee and eun most appreciative of this 

opportunity to express our concerns about H.R. 4614. 

NSCLC is a national support center, specializing in the legal 

problems of elderly poor people.  We are funded by the Legal Services 

Corporation and the Administration on Aging.  Pursuant to the Law 

Center's Legal Services Corporation grant, we provide support ser- 

vices to legal services attorneys throughout the country with 

respect to the legal problems of their elderly clients.  Under the 

Administration on Aging grant, NSCLC provides training and planning 

assistance to the states, and is developing strategies to resolve 

the legal problems of older people without the direct delivery of 

services.  Hy responsibilities include working with legal services 

and aging advocates on the Social Security and Supplemental Security 

Income problems of their clients.  In recent months, NSCLC has 

received numerous requests for assistance from advocates whose 

clients are the victims of the Social Security Administration's 

creative, and often illegal, debt collection practices. 

My purpose today is to present to you some of the serious 

consequences to the poor, the elderly, and the disabled who may be 

the victims of H.R. 4614.  While there is a definite need for the 

federal government to improve its overall success in collections. 

It does not follow that such procedures should apply against poor, 

elderly, or disabled individuals.  First, policy considerations 

dictate against such a result.  Second, the costs, both in terns 

of human suffering and governmental expenditures, do not support 

such procedures^ And, finally and perhaps most importantly, the 
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current excesses and Illegal actions of the Social Security 

Administration raise serious questions regarding the desirability of 

providing such broad authority in the areas of recoupment of over- 

payments and setting off other debts against government benefits 

whose purpose is income maintenance. 

CURRENT SSA ftCTIVITY 

Recent actions of the Social Security Administration provide 

a frightening view of the atrocious behavior likely to follow enact- 

ment of H.R. 4614 in its current form.  SSA's actions support the 

conclusion that inclusion of collection of benefit overpayments in 

H.R. 4614 will result in severe economic deprivation for elderly and 

disabled individuals, their survivors and dependents.  Exeimples of 

recent SSA debt collection activity include: 

1.  In January, 1982 SSA issued a notice of proposed routine 

use pursuant to the Privacy Act.  47 Fed. Reg. 1025 (January 8, 

1982).  According to the proposal, SSA could release virtually any 

information in a beneficiary's file to a private debt collector for 

use in collection of an SSA overpayment.  As written, private col- 

lection agencies would have access to the most intimate facts about 

some of the most vulnerable individuals in our society.  It is not 

difficult to imagine an eUiusive collection agency using a person's 

mental impairment against him/her in order to coerce repayment and/or 

exacerbate the person's condition.  After substantial Congressional 

and public outcry at both the timing and contents of the notice, 

SSA informally indicated its intention to withdraw the proposed use. 

However, more recently, it has indicated its intention to use debt 

collection agencies on an experimental basis. 



2.  Meanwhile, SSA's own staff is making even the more abusive 

collection agencies look like lambs. 

A. SSA has sent letters to elderly beneficiaries which 

threaten the prospect of many of the penalties in- 

cluded in H.R. 4614 (penalties, interest) if the 

person does not pay immediately. 

B. Despite the fact that SSA does not have the statutory 

authority to recoup overpayments created in the SSI 

(Supplemental Security Income) program from OASDI 

(Old Age, Survivors, and Disability Insurance) bene- 

fits*, and despite the fact that HHS has requested 

the Congress to provide such authority**, SSA has 

sent out notices to OASDI recipients telling them that 

they were overpaid when they received SSI and "for 

your convenience," SSA will be haopy to withhold "the 

full amount" of your OASDI check until the amount is 

repaid.  (Exhibit A).  SSA never mentions that it can 

,  not require such recoupment nor does it tell the 

recipient of his/her right to seek waiver of recoup- 

ment, pursuant to 42 U.S.C. S1383(b) and 20 C.F.R. 

S4ie.sso. 

*There is only one exception to this rule:  Effective July 1, 1981, 42 U.S.C 
S1320a-6 permits the Secretary to withhold from an OASDI back-award 
the amount of SSI paid to the individual during any of the months 
covered by the back award. 

•*In its 1983 Budget proposals, the Administration specifically re- 
quested statutory authority "allowing for cross program recoveries 
of SSI overpayments."  Budget of the United States Government, Fiscal 
Year 1983, page I-K 45.  The budget documents explained that the 
government wishes to recover overpayments to individuals from avail- 
able Social Security benefits."  Major Themes and Additional Budget 
Details, Fiscal Year 1983, page 61. 
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If the person who receives Exhibit A does not reply, 

SSA then sends a letter threatening to terminate the 

person's OASDI If he/she does not respond.  (Exhibit 

B).  It is reasonable to assume that SSA knows that it 

does not have the statutory authority to carry out 

that threat.  It is simply relying upon the fact that 

an elderly or disabled person, relying in whole or 

large part on OASDI to survive, will not take the 

risk that SSA will act upon its threat and therefore 

will succumb to some coercive recoupment scheme.  This 

will happen even though the person will not be able to 

meet basic subsistence needs. 

SSA is assuring that basic subsistence needs can not 

be met.  Until recently, if a person's Income dropped 

below the SSI level as a result of recoupment of an 

overpayment In another benefit program, such as OASDI, 

the person was entitled to receive an amount of SSI 

which brought the person's income up to the SSI 

level,  vmile minimal, the SSI benefit level at 

least attempts to assure a minimum level of decency 

for all aged, blind and disabled people.  SSA, in 

its fervor to save money, has heartlessly promulgated 

new regulations, 47 Fed. Reg. 13792 (April 1, 1982), 

which provide that funds being recouped in another 

program are to be treated as available income in the 

SSI program.  While we have concerns about the legality 

of this action, SSA's actions are placing individuals 
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in the untenable situation of attempting to somehow 

survive, in some cases, on $50 to SiOO per month. 

E.  SSA's zealousness in debt collection has been at the 

expense of the statutory and constittttiional protections 

afforded to SSI and OASDI beneficiaries whom SSA 

believes have been overpaid.  First, despite mandatory 

statutory language*, SSA is not providing notice of 

the right to seek waiver of alleged overpayments nor 

is it granting many waivers.  I have repeadtedly been 

told that SSA staff have been told not to suggest the 

possibility of waiver and to attempt to dissuade 

those interested in seeking waiver.  A memo from 

Sandy Crank, SSA Associate Commissioner for Operational 

Policy and Procedure, Exhibit C, to SSA staff bears 

this out: 

Development and implementation of the plan ia 
predicated on a shift in SSA's philosophy 
regarding overpayment resolution, i.e, 
emphases on recovery (rather than waiver 
or write-off) and on the speed of that 
recovery.  (Emphasis in the original, 
page 1) 

The harshness, as well as illegality in light of the statute, of 

this new policy is reflected in two SSA local 

interpretations of the  new policy: 

"In very rare circumstances, a request for waiver 
of the overpayment will be considered.  If waiver 
is to be approved, the Administration must find that 
both conditions of without fault and inability to 
repay the overpayment are met.  These cases are 
very rare." Memo of Robert P. Fleminger, District 
Manager, SSA, Grand Rapids, Michigan (Exhibit D) 

"Although the overpaid person may be completely 
blameless in causing the overpayment, the fact that 

*42 U.S.C. SS404(b), 1383(b). 
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the person incorrectly (or Inappropriately) 
received government funds is reason enough to 
expect payment.  In unusual circumstances, a 
waiver of repayment of the overpayment can be 
allowed."  Debt Management Bulletin, Region V, 
SSA, No. ai^n  (Exhibit E, page 4).* 

These are just a few examples of SSA's recent actions.  There 

are many more which reflect as poorly upon the government.  It would 

be irresponsible for this Congress to believe that SSA or any other 

governmental agency administering similar types of benefit programs 

will add the element of compassion missing in H.R. 4614 or volun- 

tarily assure that constitutional safeguards are provided.  Further, 

given SSA's behavior, it is difficult to imagine what action by a 

private collection eigency SSA would find abusive. Any monitoring of 

quality via contractual obligations is illusory.** 

RECOMMENDATIONS REGARDING H.R. 4614 

Given the breadth of the power accorded the government under 

H.R. 4614 as well as SSA's current practices, the following situations 

are very likely to become the norm: 

SSA informs Mrs. A, age 70 and a widow, that before 
they were married, Mr. A borrowed $50,000 from another 
federal agency in order to redevelop his failing 

*In this memo, SSA characterized a request for waiver as "a request 
for a very serious concession on the part of the government."  Id. at 
5, and mentioned SSA's interest in eliminating "a great deal of sub- 
jectivity" from the waiver determination.  Id. at 3.  In other words, 
SSA wishes to eliminate any element of compassion from its collection 
process. 

**SSA'3 failure to monitor physicians performing consultative referral 
exams in the disability programs, despite the imoortance of the 
quality and accuracy of their exams, bears this out.  In September, 
1981 and March, 1982 the Social Security and Oversight Subcommittees 
of the Ways and Means Committee jointly held hearings to investigate 
the serious problems which have resulted from SSA's failure to monitor 
the quality of work performed by consultative physicians. 
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business.  Mr. A made the monthly payments on the loan 
until he suffered a stroke many years later.  His 
business failed with his health and the remainder of 
the debt went unpaid.  Mr. A received disability bene- 
fits for himself and Mrs. A until he became 65.  When 
he died three years later, Mrs. A began to receive 
survivor's benefits.  That is her sole source of income. 
Then, SSA tells her that there was an outstanding 
balance on the loan of $7,000 principal when Mr. A 
ceased making payments ten years earlier.  SSA wants 
not only the $7,000 but also the interest, costs and 
penalty charges.  Mrs. A faces the prospect of years 
without any source of income. Under SSA's current 
regulations, she will not be eligible for SSI.  What is 
this person to do? 

In 1975, Mrs. B, now aged 85, lived with her grandson's 
family for five months before she entered a nursing 
home.  Prior to that time, she had lived alone and re- 
ceived SSI.  When she moved in with her grandson, she 
informed SSA of her move.  SSA never recorded the fact 
and did not reduce her benefit amount to reflect the 
change in living circumstances.  Mrs. B had no reason 
to know that, if she was not paying rent to her grand- 
son, her SSI might be reduced.  Now, seven years later 
in 1982, SSA discovers that they paid Mrs. B approxi- 
mately $75 too much for each of those five months. 
They tell Mrs. B, who now lives in a nursing home and 
receives the $25.00 SSI benefit for personal needs, 
that they want to her to repay not only $375 but also 
interest, penalties and costs.  The figure will most 
likely exceed $1200.  Because SSA wants to withhold 
all of Mrs. B's $25.00 benefit, she will not receive 
another benefit for at least three years, when she will 
be 88 years old. 

These are not extreme examples.  The factors are all too 

common and reflect the types of calls NSCLC receives daily.  It is from 

this reference point that I make the following recommendations: 

1.  Government income maintenance benefits should be exempt 

from H.R. 4614's coverage.  H.R. 4614 will mean disaster, total 

financial insecurity, for thousands of elderly, disabled and poor 

federal pensioners and welfare recipients.  H.R. 4614 should be amended 

to prohibit recoupment or administrative offset of retirement, 

survivors, disability or other income maintenance benefits except 
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where the debt is a result of an overpayment in the same program. 

This will assure that benefits are not eliminated at the times 

when individuals need them most.  It retains the element of humanity 

and compassion so vital to the successful administration of such 

programs.  Further, it will minimize the Incredible economic burdens 

which this bill will place upon already over-burdened states and muni- 

cipalities to assist destitute individuals.  If federal benefits can 

be offset in the manner set forth in H.R. 4614, the penniless will 

turn to state and local governments for their subsistence.  For the 

disabled, given state payment schemes, expensive  institutionalizatlon 

may be their only alternative. 

2,  If government income maintenance benefits are not exempted, 

steps should be taken to protect beneficiaries,  if a.R. 4614 is not 

amended to create this much-needed exemption, then the following 

safeguards should be provided: 

A.  Statute of limitations.  The bill permits the United 

States to identify, pursue and collect a debt at any 

time.  SSA is currently seeking to recover alleged 

owerpayments created 8, 9 or 10 years ago.  The amounts 

are often very small, such as under S500, but signifi- 

cant to the recipient.  It is often extremely diffi- 

cult for the recipient to obtain the evidence to 

establish that he or she was not at fault in creating the 

alleged overpayment.  At least where individual bene- 

ficiaries are concerned, the bill should, at a minimum, 

retain the current six-year statutory limitation for 

Identification and processing of the alleged overpayment. 

A second issue raised by the exemption from the statute of 

99-306 0-83-16 
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10, 198? Wilbur D. Campbell, Acting Director of the 

Accounting and Financial Management Division of the 

General Accounting Office, justified imposing interest 

on overpayments on the theory that because interest is 

not charged, "debtors have a financial incentive to 

delay repayment of debts."  (page 5).  Adding interest 

payments to an alleged overpayment to a 75 year old 

SSI recipient on a clearly fixed, minimal income, will 

not increase the likelihood of repayment.  It will, 

however, increase the likelihood of either (a) longer 

periods of recoupment due to larger, always growing 

debts, and/or (b) individuals deciding to forego payment 

of rent or purchase of food in order to repay a debt 

which should be waived, in order to avoid the accumula- 

tion of further interest &nd  penalty charges. 

E. Procedural protections:  The bill should specify that 

nothing in the bill is intended to revoke any of the pro- 

cedural protections available in the various benefit 

programs.  In addition, procedures should be created 

which permit a beneficiary to challenge, prior to imple- 

mentation of the offset, emy offset proposed by the 

government against an income maintenance benefit. 

F. Use of private bill collectors:  While it may be 

appropriate for the government to contract with private 

bill collectors in order to collect business debts and 

loans, there is no justification for subjecting elderly, 

blind, disabled and poor individuals to such procedures. 
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In his statement before this Subcoinnittee on June 

10, 1982, Thomas A. Cooper, Director of Public Affairs, 

American Collectors Association, made two points of major 

concern to beneficiaries.  First, Mr. Cooper stated that 

the federal government needs private collection agencies 

because, 'Special knowledge and skills are required by 

collectors to get people to pay past due accounts, par- 

ticularly when they can't or don't want to pay." 

(emphasis added) (pages 2 and, see also, page 5)  As a 

matter of public policy, it seems highly undesirable for 

the United States government to hire agencies to use 

their "special knowledge and skills" to coerce payment 

from elderly, blind, disabled or poor beneficiaries who 

"can't" pay. 

Second, Mr. Cooper attempted to assure the Sub- 

committee that collection agencies will behave, basically 

because they know that "credit grantors are highly 

conscious of the procedures used because they are deeply 

concerned that the good reputations they have built be 

maintained."  (page 3)  As SSA's own actions reflect, 

it does not have such a good reputation to maintain, 

and therefore, there apparently will be no incentive for 

collection agencies "to conduct themselves in an ethical 

and businesslike manner."  (Id.) 

To the extent that agencies such as SSA will be 

authorized to utilize private collection agencies, we 

support the inclusion of these agencies and government 
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Junif <f,   19(12 

Boston, Ma. 02118 

IHPORTART      HOTICI 

oTBRPdTmrr AHDOTT   AJ^ .7|| , 

On iprll 23,1985 **• "«nt you notification th»t 
70U w«r« ovorpidd on Supplcnental'Svcurity Inooar, end yo*i tharvfore ov* the 
U.S. CovemiMnt nonay. 

To date ve have not hemitl froa ytM. Ton WIST call mm  at 
•o v« can dlscvuB the dlepooltlon of this overpayment, 
froa Tou by ^l\^l%2 ^^ ^111 be forced to euepend 
your Social Security Checke. 

the above miaber f 
If ve do not hear I 
nd poyaent of      I 

If you cannot KOC fall refund at thla tlae, pleAse refund aa ouch at you 
ewi and contact us to arran^ for refunding the balance In nonthly inatallsenta. 
For your convenlenrc, wa can vlthhold nonthly inatallnonta fron your Social 
Security cheeV-B. 

If you vloh to dlacuna a different aathod of repaying the orarpoynant, you 
RffST call at- before th^ above date. 

Sincerely, 

Robin Johnoon^' 
Serrloa Repteaentatlva 
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I)EI*ARTMENT()f lltAl.TM & HUM AN SKtVICJS 

Dale 

From 

Hele/ to     SJ 

• NOV 0 5 1981 

AssoclaCc Coaimlssioner 
for Operacioaal Policy and Procedures 

Memorandum 

Subject   S5A Debc  Hanagement—INFOEUIATION 

To See  Below 
(SSA- OOPP-DMPT-81-66) 

The  Social Securlcy Adolnistraclon*s two top operational priorities for 
the next two years are laplementlng the 1981 legislation and improving 
debt Buinaijement.  The strategy for Improving debt management 
concentrates on debt collection.  The SSA Debt Collection Action Plan 
(Attachnent) outllnea the tasks to be undertaken to pteet our debt 
collection goals.  The two najor goals are: 

o to resolve old debts by the end of Fl&cal Year (FY> 1983 by using 
special efforts; and 

o to establish policies, procedures and systems that allow us to 
reoialn conplctely current at all times on our accounts 
receivable. 

In general terns, the goat Is to retire debt at approximately the same 
rate at which new debts are established and to resolve old debts ae 
quickly as possible* 

We have begun the significant task of Implementing the SSA Pebt 
Collection Action Plan which hones in on the collection, prevention and 
detection of all SSA adnlnlstcred program overpayments. 

DM .^^ 

Fft _^ 

CR  
SR   
CDC_ 
DRU  
FILE  

Development and Implementation of the olan Is oredlcaled on n nhtft In 
SSA*s__phllosophy rcRardlnr. overpayment resolution; I.e., emphases on 
recovery (rather than waiver or write-off) and on the speed of that 
recovery.  Therefore, it Is Imperative that all SSA operating personnel 
be kept infomed of the agency's position and of on-going activities. 
For this purpose, a General Series Progras Circular has been prepared 

ADDRESSEES 
All Regional Commissioners 
All Area Directors 
All DOs/BOs/TSCs 
All Resident Stations 

All SSAPSC'fi, DIO and ODO 
Thru:  OCO vi£& / J<^ J^A^u^ 
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and will be received by operating pcraonnel by early December 1981. 
Baalcally, the circular will provide general Infornatlon regarding the plan, 
those atcps that have already been taken and the looedlate role of each 
employee Involved In overpayment rcaolutlon and recovery* 

This menorjndum provides an overview of debt punagement in SSA that Includea 
background Information on President Reagan's directive, the applicability of 
the Presidential Directive to SSA's accounts receivable, the problem 
deflnUton, the problem solution and FY 1982^^d PY 1983 projected 
overpayment collections. ,'  ^^ 

X.  Background - Presidential Directive 

As a result of studies and recoounendatlons by the General Accouatlng 
Office concerning the collection of debts owed to the Federal 
Government, President Reagan Issued a directive on April 23, 1981 in 
which he noted Chat, "The burden of delinquent debt owed to the 
Federal Covernnent continues to grow each year and la contributing to 
our serious problem of Inflation.  We must again establish the 
principle that debts to the Federal Covernment must be paid**  In 
response to this directive. Federal agencies are required to 
institute "... an aggressive program for strengthening Executive 
Branch debt collection practices ..." 

The Office of tiinageaent and Budget (0MB) has provided agencies with 
the following objectives snd guidelines for complying with the 
President's directive: 

A.  Objectives as set forth In 0MB Bulletin 81-17 

1. 'Implementing aggressive debt collection practices to quickly 
recover that portion of the current backlog of delinquenclea 
deemed collectable; 

2. 'Implementing effective (debt) management procedures Co 
prevent unnecessary new delinquencies; and 

3. 'Taking firm action to recover newly occurring delinquencies 
and defaults.* 

B.  Guidelines as set forth InOMB's Re po r t Vn St re n'p t hen 1 hg Fede r a 1 
Credit Hanjgenent - January, 1981 

1. "Organizations! responsibility for servicing and collecting 
receivables should be independent of the credit extension 
(benefit payment) functions In sitenclcs." 

2. "Managers should be held directly accountable for Chelr 
performance in credit management and debt collection." 

3. 'Accurate, comprehensive, timely reporting of receivables and 
Che condition of those receivables must be established.' 
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4. "Increasing the In-house capability and cfEectlvcness of 
agencies through the comnltBent of additional personnel, 
hardware and software for autoatated support.  Without autoaated 
support. It would be physically lapossible for nost agencies to 
deal tinely and effectively with the sheer volume of accounts." 

i*  "The government should be allowed to report delinquent and 
defaulted debtors to credit bureaus, thereby affecting their 
credit ratings and encouraging tloely payment." 

6* "The governnent should utilize private sector resources to 
suppleaent its collection efforts.' 

II. Applicability of Presidential Directive to SSA's Accounts Receivable 

in order to establish a debt managesienc plan, SSA first had to 
Identify the sources of Its accounts receivable; I.e., those Iteas and 
responsible parties for which and froa whoa collections are to be nadc 
because of sums owed.  Once It was deteralned that aore than 99 
percent of 5SA*s accounts receivable consist of prograa adninlstered 
overpayments, the decision was made that the SSA plan would focus on 
these overpayvents.  The concept of "debt aanageaent" ma  it applies to 
SSA prograa adalnistered responsibilities refers to two activities: 
collection and prevention; i.e., those activities which identify and 
collect Bonies owed to the Federal Covernment as a result of prograa 
ovcrpayaents and those which prevent the creation of prograa 
overpaynents and ensure that potential overpayaent creating situations 
are effectively detected and aonltored. 

lll# Problea Definition 

Although SSA*s debt aanageaent pcrforaance has been improving and la 
expected to continue to do so, the following probleas have haapered 
SSA*a action to alnialze the loss of nonles caused by overpayaents and 
associated recovery costs: 

1. Lack of definitive across-the-board strategy for debt 
prevention, detection and collection actions. 

2. Lack of ADP capabilities for the effective support of billing, 
accounting and aanageaent Inforoatlon functions. 

3. Statutory, Judicial, regulatory and procedural inpedloents to 
debt prevention and debt collection actions. 

SSA's laaedlate debt collection problems are prinarily associated with 
delinquencies in the repayaent of overpayaents under the Olsablllty 
Insurance (DI) and Supplemental Security Incoae (SSI) prograas.  These 
delinquency problems are two-fold:  (I) the existence of current 
delinquencies and (2) the trend of continual accretion of 
delinquencies. 
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A major reason for the delinquency problens Is a dependency on 
recovery by cash collection because there Is less opportunity to 
recover DI and SSt overpayments by benefit adjustment (offset).  When 
offset Is not available, SSA does an Inadequate Job of collecting Its 
debts.  These poor collection results occur because of a lack of 
prompt, personal attention to the pursuit and resolution of 
delinquencies.  This conclusion Is supported by the successful results 
obtained In a number of SSA locations when aanageiaent emphasis, 
concentrated ^t^ort and personal accoimtabl1 ley measures have been 
locally Instituted. 

Problem Solution - Debt Management Initiatives 

The SSA Debt Collection Action Plan which was prepared In response to 
aMB Bulletin 81-17, was forw«irdcd to OHB on September 15. 1981.  The 
plan Is the method by which SSA will meet Its coomltaient to Improve 
Its debt manageoient.  This plan Indicates that Che aiajor SSA 
Initiatives are: 

1. Clarify and concentrate debt management responsiblllcles; 

2. Improve and standardize debt management policies, procedures 
and practices; 

3. Improve ADP support for debt management functions; 

4*  Establish Improved money management incentives and procedures; 
and 

im     Establish improved capabilities for debt management analyses 
and controls. 

Fiscal Year 19a2 and 1983 Projected Amount of Overpayment Collections 
hade by Utilizing SSA's Debt Collection Action Plan 

Based on implementation of the aforccaentloned Initiatives, the chart 
below summarizes for FY 1932 - 1983, the anticipated amount of 
overpayment collections, collection costs and the net savings.  These 
projected figures are part of SSA's amended FY 1983 Budget. 

(S in thousands) 

FY 1982 FY 1983 

OASI 

o Anticipated Collections     $570,278 $828,529 
O Collection Costs      82.206 82,708 
o Net Savings ,     $488,072 $745,821 
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o Anticipated  Collection  $116,603 $I3},3«0 
o Collection  Co«t»  31.001 29.51B 
o Net   Savings  »  85,602 $103,822 

SSI 

o Anticipated Collections; 
o Federal Assistance  $276,233 $298,007 
o State Suppleoentatlon 2./  63,104 70,289 

o Collection Costs  65,739 6t,t28 
o Net Savings  $273,598 $303,868 

V. 

o  Anticipated Collections  $ 1,168 $ 1,172 
0 Collection Costs 2/          306 282 
o Net Savings  $   551 $   g55 

All Federal PrograM 

o Anticipated Collections  $1,029,406 $1,331,337 
o Collection Costs: 

o Prograa        179,272 176,936 
o Special          t.taS 6.419 

o Net Savings  $ 845,649 $1,147,992 

1/  State supplementation collected froa overpaid recipients is paid 
to States and thus does not produce savings for the Federal 
budget except to the extent that such corrective action reduces 
the Federal fiscal liability for overpayments.  Administrative 
costs of Making such collections .ac« iMtoe .by ^SA^. ..^  

2/    Cbsts of collecting Black Lung overpayments are not available 
since this activity Is captured with all post-entitlement 
activities In SSA's work measurement system.  Amounts shown ar« 
estimates paralleling DI program experience. 
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In conclusion. It Is obvious chat the success of our Debt Collection Action 
Plan Is dependent upon a flrv comitnent by all personnel.  Your 
contributions toward the formation of the plan and Its Initiatives have 
b«en very helpful.  In the aonths ahead, your opinions and assistance will 
continue to be solicited and you will be kept Infomed of all najor 
•lleatones as the iBpienentatlon proceeds. 

^C2-._^ 
Sandy Crank 

Actachaent 

cc: 
All SSA Executive Staff 
Chief, Adainistrative Law Judge 
All Regional Chief Administrative 

Law Judges 
All Field Aasessment Officers 
All Hearing Offices 
All OOPP Office Directors 
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'^       DI.IAKl.MI.NTOf HEALTH ti HI'MAN SERVICES Socjr SKurtly A<(mi'...lrilKin =c 
Grand n.3Dids Ml 49Sn.'l 

Ita7 25, 19&2 

DcAr Di rtfctort 

E»CAr,lly rr<-£i«tunt Rcajan ordered tha heads of ell Federal Depart£3c>t3 
and Agencies to institute nore effective debt colloctioo practices arul 
better credit nanagoaent.    President Eeagan said,  *Ve aust again estab- 
lish the principle that debts to the Federal Goveroaent oust be paid." 

B^ifrl or this directive. Social Security Coaaisaiooer, John Svahn, haa 
u:-dcred that debt DULnagoaent be a nuaber one priority and that special 
debt collection units be set up in every district office to control all 
ovorpayr^ents aoro cXoaclj*. The Grand Raplda office ia responsible for 
the control of ovorpayaents in the following counties: Kent, Keuaygo, 
Barry, Montcaln,  Ionia, Allegon, and part of Ottawa. 

Initial caphaals is on collecting the entire overpeynent in a luap SUB. 

lostallodnt poyiaents, while discouraged,  will be accepted.    Intereat and 
penalties aay be ioatiCuted on late iaatollnent payments in the near future. 

1 In very rare circuaataucca, a request for waiver of the overpayment will 
be consiJorcd.    If valvor is to be approved,   the Adoinistration puot 
find that both conditions of without fatilt and inability to repay the 
over}.nyncnt arc met.    Theso cases are very rare. 

The uornpl ap^.'ikld process (reconsideration, hearing, Appeals Council 
review,  cw:rt Hrtion}   is available within the 60 day tio? froae allowed 
for appcbl.    Tho appeals process should be used only if the iodividuol 
disogreea with the accuracy of the overpayment,  i.e.  tha aaount of the 
ovorpa^tHint or reason for its occurrence. 

This ii;fonDut.is>r. is provided to keep you informed of our current policiea 
regar^llnf oil ovorpnynents,    I know that often your agoncy recaivea 
ioquirieg which should be directed to ua.    If you have anj* q>iestions, 
please contact ua at U;;C-22lt1. 

Sincerely, 

, /J K'^y 

Robert P. nemiMor '-^ Robert P. nemlcgi 
Diftriet Manager 

si.Au 
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MANAGEMENT       '^'^\ 
iGtlll Adrrifistratxjn 

No. Sl-1 

This Is the first in a series of Rezton V Debt MsnaRement Bulletins desluned 
to keep you informed of debt muiaseiTOnt activities.    With the full support of 
Ccmnlssioner Svahn, activities have been developed at a rapid pace in central 
office, and consequently here In the renional office, in reaction to the 
Office of Field Oceratlon's directives.    These bulletins will contain 
information vhioh wlU apprise field manairers and technical anployees of the 
new initiatives as decisions are being made and cixinunicated to us. 

DECISIONS ON PEST MAN.\nBiEXT fOl.ICT 

Vou will recall that the Carmtssioner liai; designated Sandy Crank,  the 
Associate Cormitssloner for Operational Policy and Procedures as Debt 
Management Coordinator.    He has made a number of policy decisiora designed to 
intensify and increase the effectiveness of our collection efforts.    Kxtensive 
development of meet of these Issues will be needed before they can be 
Implemented.    These decisions are being presented here, with infornation on 
the general status of Implementation, as they provide a good picture of the 
direction wo are headed; 

Issue 1:    Current administrative tolerancev   for debt collection efforts differ 
arong SSA's programs and no longer reflect the costs of debt 
collection activities. 

Decision: The folloxing administrative tolerances on overpayment development 
will apply to all prograsis SSA adinioisters: 

a) Overpayment under SI - Send automated notices; do not seod 
nnnual notices.    Grant naiver autonBtlcally If requested. 

b) Overpa;'>nent SI to S29.99 - .<!end automated notices; send 
manual notice If payment adjustment available or if notice 
is being prepared for another reason. 

c) Overpayr.mit .$30 to S199.99 - Notice always sent; pursue 
collection except: 

1)    estate 
I 2)    bankruptcy 

3)    referral to GcneriLl Accounting Office (G/VO) 

d) Ovcnxiimeat S200 to SSn9.99 - Notice always sent; full 
pursuit except r,AO. 

e"       -erpayment over S600 - No adatnistrative tolerance. 
9'j-3o6 1037 
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Status:     Systems requests ire being Initiated and Program Operations Manual 
System (POMS) instructions are being revised. Tljese tolerances may 
now be used in all Supplemsntal Security Income (SSI) cases since 
SSI overpayment notices are manually prepared.    They should not he 
used for title H or Black Lurg cases until POMS instructions are 
received. 

Issue 2:    We will propose 100 percent adjustment of a benefit to recover an 
overpayment if full and Imnediate refund Is not received.    We should 
establish a policy for response if the debtor balks at ino percent 
vitbboidiQg. 

Decision: Ve will nefcotiato repayment terms vltb the most lenient installraent- 
or reftind agreeraeot being a aaxlmia of 36 nontbs and a minljnum of 
SIO per month. 

Status:      POMS instructions are beimt revised,    tou nay inplemsot tnnedlatelr 
for SSI cases. 

Issue 3:    Interest aiKl Penalties 

Decision: The charalDic of interest for InstallnieQt payments tod additioo ot 
penalties for late payment are being consid<!red. 

Status:     The provision is not beUn; Liiplementod at this tirre pending approval 
and issuance of regulations.    Systems capability also needs to be 
developed. 

Issue 4:    Mandatory cross proftrara adjustnenl to collect overpiyments of title 
II,  title XVI, and Black Lun% .benefits. 

Decision: SSA is studying the feasibility of sulTnittin; a leslslative 
proposal. 

Status:     The provision is not being Implemanted at tbls time as icKlslatl 
is necessary. 

Issue 5:    Under current policy, deduction of title II benefits for repayir   ,t 
of overpayments Is not considered income for title XVI purposes 

Decision: Define deductions for repayment of overpayments as iocone for 
purposes of title XVI. 

Status:      Implementation is delayed peodlng systems changes and further 
instructions. 

99-306  o   -   83 
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Issue 6:    Waiver can be requested at any tljne. 

Decision: OianRe to allow requests for waiver only orithin 60 days of receipt 
of the overpayment notice unless good cause or a substantial change 
in circumstances is established. 

Status:      The provision Is not being Iniploninted at this tiioe pending a 
regulatory cbcmize. 

Issue 7:    Release at isfomsition on debtors to credit bureaus and referral of 
^collected accounts to collection agencies. 

Decision: Ccxonercial credit bureaus i-nd collection asencles should be used.    A 
pilot test will be conducted to determine referral criteria. 

Status:     The provision is not being implerrieiited at this time as the Office of 
General Counsel review is pending. 

Issue 8:    Referral of certain overpayments to the General Accounting Office 
for collection or for referral to the Department of Justice. 

Decision: SSA should cease referral to C.'-D and retain responsibility for 
collection or referral to the Departitent of Justice. 

Status:      Delay Implementation until procedure -jorked out and revised POMS 
instructions are issued. 

Issue 9:    "niere are an estimated 1.5 million recipiCTts of SSA program 
benefits for vrticni we do not have a social security nuiiiber. 
Enumeration of these recipients would provide a b^islc tool In 
preventing and identifying overpaymEnts. 

Decision: SSA will take action to Identify and Issue social security nunfcers 
to the bocklog of unenuraerated recipi•ts and tighten administrative 
procedures to ensure against a recurrence of this problem. 

Status;      Delay Implementation until FO>.S instructions are received. 

Issue 10: "niere is a great deal of subjectivity in determininit necessary aiid 
ordinary living expenses to determine if a recovery would "defeat 
the purpose of the Act." 

Decision: Set specific Income and resource standards to determine if recovery 
would "defeat the pui-pose of the Act" to eliminate the need to 
consider expenses In Individual cases. 

Status:      Delay Implementation until staadards are determined and PCMS 
revi^ons are Issued. 
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K»S CRAFT REVISIONS 

Vlille work is beintt done to impletnunx.  the above changes, the Office of 
Operational ftolicy and Procedures is revising the PC.B Instructions on 
overpa>-meot deveiooment. The regions have each comnpnted on a draft revision 
of the InstructTons. Decisions have been made to revise procedures to reflect 
a clear conmitment to overpayment recovery. The P0f-4S revisions should be 
issued in late December. In the meantime, the following overpayment recovery 
policies have been Identified for iinreKllate Inrplcmentatlon by field offices. 
Cnicse policies apply to all titles unless otherwise Indicated.)i 

I. General Policy Statements 

Riilosophy of Overpayment Resolution; 

SSA's philosophy in the resolution of overpayments is to (1) recover 
the overpayment, (2) recover the overpayment as quickly as possible, 
and (3) rtere overpayment recovery is inappropriate (e.g., waiver la 
approved) or impossible, resolve the debt (by correctly categorizing 
it or referring it to the proper authority) as quickly as possible. 
The anphasls in SSA's approax± to overpajTient resolution is on 
recovery because overpayments represent incorrect expenditures to 
.trust fund or tix monies and should be recovered whenever possible. 
Although the overpaid person my be completely blameless in causing 
the overpayment, the fact that the person Incorrectly (or inappro- 
priately) received government funds is reason enough to expect 
repayment. In unusuLi circumstances a wniver of repayment of the 
overpayment can be allowed. 

Debt Resolution Process; 

The overpajTnent resolution process besins at the point the debt Is 
discovered. Tbe fact, amount, and liability for repayment of the 
overpa>iiient should be camiunicated to the overpaid individual as soon 
as possible. If the overpayment is discovered because of an oral 
communication (telephone call or Interview), the liability for 
repayment of the overpayment should be cannunlcated during the first 
oral contact. Written notice regarding the overpayment is always 
sent. Tbe written notice should always request full and i[nnediate 
refund. Hhenever the liable person is in payment status, the notice 
should propose withholding of all benefits until the overpayment Is 
recovered, unless full refund is received within 30 days of the 
notice. 

If the liable person requests a lower rate of vltbbolding or an 
Installment repaytieat plan, the fastest repayment plan possible 
should be negotiated. This repayment plan should never exceed 36 
months and should never involve monthly payment.s less than $10. 
Where the liable person claims he cannot repay the debt this quickly, 
ho mut document all of his icctxne, resources and exper-ses, and SSA 
will decide the proper repayment plan. 
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IX      tut:     A^tMJAt.     ^.4^u..     .^^«*_>.._     > ,..    .~ . 
to poy a portion of the debt inmedlately and be relieved from further 
liability),  the cooipromise car be acccptod if it is for at least 60 
percent of the debt or If it rtyrcsents the imst a person can pay 
based on bis Income, resources, and eipeiiscs.    (Ifhen payment offset 
will be available witbln the next 3 months, ccmprcmise is only 
alloired if the offer is tor at least 80 percent of the debt.) 

If the liable person requests a recouslderation of the fIndies that 
led to the overpayment, this request for reconsideration should be 
treated in the same manner as any other request for reconsideration 
(i.e., not involvioit an overpayinent).    The reconsideration request 
should be processed as quickly as posslbje to enliance the aeency's 
potential for collecting the overpiynent if the reconsideration 
results in a confirniation of the overpayment. 

If the liable person requests aniver of repayment of the overpaymentP 
the request should be developed.    A requijst for a waiver of repayment 
Is a request for a very serious concession on the part of the 
goverment.    In order to Qualify for a waiver of repayment of an 
overpayment, the liable person rnust always be found to be without 
fault in causinf; or accepting the overpayment.    ID addition, tbe 
person nust prove that It wDuld "defeat the purpose of the Act" to 
collect tbe overpayn^nt; or that It would be against equity and Rood ^ 
conscience to collect the overpayment. 

Control of Overpayment Repa^TTgnt 

After response (or lack of response) to the Initial notice of over- 
payment, overpayments are considered collectable if there was no 
request for waiver or reconsideration.     If tbe overpayment Is to be 
collectod by payment adjustment,  the system will control tbe 
collection of the overpayment (after any necessary initial triegering 
of the automatic payment adjustment).    If payn^nt adjustment stops 
before full collection of the overpayment, a notice regxiestlne full 
refund of tbe remaining overpayment should be sent. 

On all overpayments that are to be reoald by refund (in full or by 
installment paynents), very strict control of the account must be 
maintained In order to ensure maximum "collectablllty" of the over- 
payment.    If possible, the responsible office should send monthly 
bills for installment payments due and should develop a special 
procedure to address delinquency in overpaj-ment repayment.    As an 
overall goal, the special procedure should identify delinquencies 
witbln ten days of «ben the payirent should have been made and, 
tlirough a combination of naill-w dunning letters, making telephone 
calls, and maJdng personal visits,  prevent the debt troni hecomiag 
delinquent for three nsntbs In a row. 
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*hen the debtor does not respond to SSA's requests for repayment; or 
»hen be or she responds that he Is mwilllni; to repay the overpayment, 
there are four possible actions nblcb SSA can take:    (1) request 
repayment of the debt through payment offset from persons Ktio have 
contingent liability,  (2) suggest a "ccmpromlse" proposal to the 
liable person,  (3) refer the case to GAO (wttich will make a final 
collection effort and refer the case to the Department of Justice for 
suit If appropriate), or (4) suspend collection of the overpayment 
(cataloging the overpayment as a "bad debt").    Shen any of these 
actions are taken, the liable person should be notified.    In the case 
of the suspension of the pursuit of the collection,  the notice to the 
liable person should inform bin or her of the liability for the debt 
and of the fact that future program pa}'meDts rill be vlthheld to 
collect the debt.    For certain catecorles of bad debt, SSA will 
occasionally remind the liable persons of tbelr debt and request 
repayment. 

II. Specific Policy Changes 

NOTE:    As mentioned above, the POMS overpayment Instructions (In 
GN 02201-0230) are being revised and ne* trananlttals will be 
Issued.    Although the specific POMS instructions are not out yet,  the 
following procedural changes can be Impleirented on a cose-by-case 
basis.    Other, more specific, charajes will be Implonented by the ne» 
transnlttal.    These changes apply to title XVI only unless otherwise 
specified: 

Administrative Tolerajicea 

The tolerances e^cplaloed under Issue 1 In the."Decisions on Debt 
Uanagenent Policy" portion of this bulletin should be implemented for 
SSI overpayment ievelopmeot effective Innsdlately. 

Refunds 

In every overpayciont, full refund Is tbe preferred method of repaynsot 
(all titles). 

Kotlces 

All Initial notices of oven»ynent will include a request for refund. 
Hhen adjustment of current benefits is possible,  100 percent adjust- 
ment will be proposed.    Title XVI  letters, SSA-8170U2 and SSA-8173U2 
are obsoleted.    The SSA-817102 should be used.    Tt Is suggested that 
DO'S "bill" debtors who are paying on iinnthly Installments and they 
'Should establish strict follow-up controls.    (The attached exhibit 
contains a sample billing format.) 
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Ad.lustnggl 

If a debtor requests dtbbolillag of a curreat payment at a rate other 
than 100 percent, «c may adjust at a rate no loser than SIO per ironth 
and not to cxcead 36 ironths.    If the debtor requests adjustment at less 
than SIO per ronth or for a period to exceed 36 ncnths, financial 
bardisbip must be ei;tablish«d.    If an Individual chose overpayirent Is 
being withheld beccmes Ineligible for benefits, the ranainder of the 
overpayment must be refunded within the original 36 month period. 
Also, adjustment of a title II check to recover a title XVI orerpay- 
meot should be suggested by the DO. 

Referral 

Vhen an overpayii«at Is referred to CM a certified notice should be 
sent to the Individual. 

CcnoroTlse Offer 

If the debtor has proposed a canpromisc offer aiid offers a payment, 
the DO should accept the pay-nccit an-J provide a xrltten receipt «<3lch 
clearly iadicatos that acceptance of tht* pnyif^ot does oot represent 
accepteoce of the compromif^p off&r.    Alas, criteria for acceptance of 
a compromise has been chanjiK! to accept an offer of 60 percent 
(formerly 75 pt-rcent);  If collection by .iiljiistmmt  Is expected to be 
avalhible lithln three uunths,  the offer inist be 80 percent. 
Ccrapramist' settlenuits must now be paid within 30 days of acceptance 
of the offer. 

Fracpentailon of an SSI Overpayment 

The prohibition ax^alnst fragmentation is elljninated. Overpayments 
may now bo addressed for prior closed quarters even If the current 
quarter cannot be addressed. 

Reconsideration 

Waiver development is DO longer routinely undertaken when an 
Individual requests reconsideration.    Also, if adjustneat bas boen 
initiated and the reclpicot requests reconsideration within 10 days, 
reinstate but do not repay aoy amount withheld. 

StCTiary 

The total outstanding debt due 3SA at thLi tLiie has accumulated to about $1.9 
billion.    TY.e initiatives listed here, as KCU as citvny more itiich will be 
forthcoming, will enable us to give full suppr^rt to the Conmissloner's 
expectation that w? can sutstantlally Ifliprovu our collection performance. 

Our next Issuance in this series of bulletins Jrill provide Information on 
several mjdel debt collection units which will be Tntabllshed in this region 
In the next few weeks,    ''-vlonal  trainln!; pl.ins and other policy and 
procedural changes w-*- —o be covered. 
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Exhibit 

Snple BlU (Wien. »Cnt»ly BUlinQ is Drployed) 
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NOT 
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BILL FOR PAYMENT DUE 

Sodal Stc>a«7 AAnlatamiiaa 
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Mr. HALL. I take it that you are opposed to H.R. 4614? 
Ms. SWEENEY. I am not opposed to the idea that the Government 

should have the ability to collect debts from people who can afford 
to pay them, or to attempt to attain collection at times when 
people are in a position to work to repay the debts. 

I think that collecting overpayments or debts from elderly and 
disabled people  

Mr. HALL. On page 1 of your statement, you talk about illegal 
debt collection practices of the Social Security Administration—do 
you have any evidence of anything that has been done that is il- 
legal in the criminal sense that I assume you used it here in this 
statement? 

Ms. SWEENEY. Sir, I am not charging criminal violations, I am 
charging civil violations of the Social Security Act. 

Mr. HALL. Are you stating that the Social Security Administra- 
tion has used illegal debt collection practices? 

Ms. SWEENEY. I am suggesting that the Social Security Adminis- 
tration is violating the Social Security Act. 

Mr. HALL. Are they illegal acts? 
Ms. SWEENEY. Yes; I would maintain they are illegal acts. An 

action is being filed in New York today, or yesterday, on some of 
the issues I have raised in my statement this morning. 

Mr. HALL. What kinds of actions are being found? 
Ms. SWEENEY. For instance, the—sending a notice to people that 

says that—doesn't inform them of their right to seek waiver of 
overpayment. 

Mr. HALL. IS that an illegal act? 
Ms. SWEENEY. Yes, it is. The Social Security Act specifically says 

the Secretary shall provide for waiver, and shall grant waiver in 
circumstances where a person is going to be without  

Mr. HALL. Are suits being filed in New York on that  
Ms. SWEENEY. The suit in New York is on two issues: One, is the 

statute of limitations, that Social Security is going back more than 
6 years in attempting to collect overpayments  

Mr. HALL. Who is filing that suit; what agency? 
Ms. SWEENEY. My program, as well as a number of legal services 

programs in New York represent the plaintiffs in the action. 
Mr. HALL. IS the Legal Service Corporation filing a suit against 

the Government? 
Ms. SWEENEY. Sir, it is not the Legal Services Corporation, it is 

legal services attorneys who represent indigent individuals who 
haven't  

Mr. HALL. Well, are they funded by the Legal Services Corpora- 
tion, those people who are filing those suits? 

Ms. SWEENEY. Yes, sir. 
Mr. HALL. Are those two being filed against an arm of the Feder- 

al Government by legal services attorneys? 
Ms. SWEENEY. That is correct, sir, they are being filed against 

Richard Schweiker. 
Mr. HALL. You state further that recent actions of the Social Se- 

curity Administration provide a frightening view of the atrocious 
behavior likely to follow enactment of H.R. 4614 in its current 
form. 
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What type of atrocious behavior, in addition to the illegal acts, 
do you have reference to? 

Ms. SWEENEY. Mr. Hall, I have affidavits that are being filed in 
the New York case, of people who went in and sought waiver of 
recoupment; 74-year-old women who were told they should go out 
and get a job. 

I have calls from people whose clients are mentally retarded, 
who went in and were told that this is no problem, you are getting 
a cost-of-Iiving increase next month, why don't you sign it over to 
us, and they did. 

Mr. HALL. Well, are these people who have received funds that 
they should not have received in the past? Regardless of their age. 

Ms. SWEENEY. That is not clear. One of the problems with a lot of 
the notices that Social Security is sending out is they don't give 
you any indication of when the overpayment was created, or why 
the overpayment was created. People are not in a position to assess 
that. 

I am sure some of them may have had some involvement in the 
fact that they were created  

Mr. HALL. I am not taking the position that there may not have 
been certain acts done in the past, it may be exactly as you and I 
might think that it should be, but I do feel that you have made a 
broad sweep against H.R. 4614, claiming that it is nearly a viola- 
tion of the moral law of this country to try to collect debts that are 
owed by people to this Government. 

Now, I just don't think that you represent a cross section of the 
people of this country by taking that position. Now, if there are 
amendments that can be made to this fact, that will make it more 
palatable to everyone concerned, especially the elderly people. I 
know that is your concern, I certainly don't censure you one bit for 
that. I have the same feeling. 

But I just noticed language that you use throughout your state- 
ment—top of page 3, and I am quoting you, "Meanwhile, SSA's 
own staff is making even the more abusive collection agencies look 
like lambs." 

Ms. SWEENEY. I will not retract that statement, sir. I believe that 
that is the case. The things that are happening right now  

Mr. HALL. Of course, you have the right to your opinion. I just 
don't always follow—I don't believe that is the fact. You have your 
opinion and I have mine. 

Ms. SWEENEY. True. 
Mr. HALL. "SSA has sent letters to elderly beneficiaries, threat- 

ening the prospect of many of the penalties." What type of a letter 
do you think should be written to someone who owes the Federal 
Government a legitimate debt? 

Ms. SWEENEY. Mr. Hall, I think that even the Congress could be 
concerned about the letters that Social Security is sending out. If a 
person receives a letter that says, "Dear Mr. So-and-So: You owe us 
$200. You should know that we in the Congress are very concerned 
about the fact that you have not repaid this debt, and that we are 
thinking about charging you interest and penalty charges and a 
list of a number of things." I think that is a concerning position. 

The Congress does not authorize the Social Security Administra- 
tion to make those types of threats. 



Mr. HALL. I don't think that it is up to the Congress to write let- 
ters to the Social Security Administration people. 

Ms. SWEENEY. That is the letter that is being sent out right now. 
Mr. HALL. I don't think that you can tailor-make a letter for the 

many thousands of people who owe debts to the U.S. Government. 
And I think you will agree, that you must have a letter that in- 
forms people that they owe a legitimate debt to the Federal Gov- 
ernment. 

Now, I don't believe this whole theory that you must get on your 
hands and knees and plead with somebody to pay back a legitimate 
debt. I don't subscribe to that theory. 

As a matter of fact  
Ms. SWEENEY. Sir, I think that maybe- 
Mr. HALL. Just a moment. As a matter of fact, I think that is one 

of the problems we have in this country today, is that so many 
people think that the Government is just in the process and in the 
business of giving away money. And if there is a legitimate ex- 
pense that should be paid back to the Government, that nobody 
should make any legitimate effort, creative effort to try to collect 
that money. 

That is why we owe $1 billion today, many more possibly. I don't 
believe that the contents of your letter, where you use the term, 
and I have underlined all of it, "threatening letters to terminate 
somebody's benefits; heartlessly promulgated new regulations"— 
and I am looking at a copy of a letter here that you—a comment 
on page 5—that you have some question about; a memo from 
Sandy Crank, SSA Associate Commissioner for Operational Policy 
and Procedure, exhibit C: "The SSA staff bears out the fact that— ' 
you say that they have been told not to suggest the possibility of 
waiver. And you say, "development and implementation of the 
plan is predicated on a shift in SSA's philosophy regarding over- 
payment resolution. That is, emphasis is on recovery, rather them 
waiver or writeoff, and on the speed of that recovery. ' 

What is wrong with that? What is wrong with trying to collect 
this money? What is wrong with not taking the position, let's just 
write it off; let's waive it and not collect it? That is the purpose of 
this whole plan. 

Ms. SWEENEY. What is wrong with it is the Social Security Act 
specifically requires the Secretary to waive overpayments where a 
person is not at fault and where it would be against equity or good 
conscious to collect the overpayment. They are violating the Social 
Security Act. That is the illegal action that they are taking. That is 
what I am trying to explain to you, is that it is a very serious prob- 
lem here where you have got the Government already not follow- 
ing the laws that are on the books. 

And I am suggesting to you that H.R. 4614 is—it takes such a 
broad sweep itself, and as a result, I have taken a broad sweep in 
response to it, I guess is your objection, that I think you have to 
recognize what the implications of that are going to be for people 
who are not going to be in a position to repay those debts, or who, 
if they do agree to repay them, it is going to be because they do not 
eat; they do not pay their rent; they do meet their health costs. 

And it seems to me that the result of this bill will be after a very 
short period of time, to create a large class, a new class of destitute 
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individuals in this country, which has not currently existed, be- 
cause the existence of the SSI program, the social security pro- 
gram, the veterans' benefits programs, all of that is going to be 
wiped out for people who did not create the overpayments, where 
the Government's computer made errors, where the Government 
did not put information in the case files that should have been 
there; did not act upon information people gave them. 

Those people are going to be faced with overpayments at 17-per- 
cent interest, which means that every few years, the whole debt 
itself is going to be double in size, and they are not going to have 
anything to live on when they get to be old or disabled—they are 
not going to—even now, when they are old or disabled. 

Spouses and children are not going to have anything to live on, 
because perhaps a wage earner at some point earlier in his life in- 
curred a debt they knew nothing about. I mean, you essentially 
would be pulling out the whole purpose of the Social Security Act, 
as well as the similar Government benefit programs that exist to 
assure that there is some basic income maintenance program for 
people in this country. 

That is all I am suggesting. I have no objection that the Govern- 
ment should attempt to get debts. I am as offended as you are that 
there are people who don't pay the debts, when I am sure you and 
I do pay our debts. It just seems to me that there are certain people 
who are—who, given their circumstances—and I don't even think 
all elderly people should be exempt. There is a lot of people who 
have plenty of money who could pay their debts. 

But there are some people who are living on $3,000, $4,000 a year 
or less from SSI or social security or VA or civil service, who are 
not in a position to be subjected to this type of a bill, and are not 
going to be able to repay it without incredible  

Mr. HALL. Does your testimony that you have before your organi- 
zation indicate that there are many, many people who have never 
been notified that they have been overpaid, prior to receiving some 
notice from the Social Security Administration or some other 
agency that they are going to have their amounts stopped until 
they make a payment back to the Government? 

Ms. SWEENEY. Some of the people have not received notice. Some 
of them will acknowledge that at some point years ago, they re- 
ceived notice. Many of the people are mentally retarded or margin- 
ally retarded, do not have representative  

Mr. HALL. Let's talk about the normal person. You are taking 
the position that everyone who is drawing social security or some 
payment who is over 65 years of age, or whatever the occasion may 
be, is retarded  

Ms. SWEENEY. NO, certainly not. But there are  
Mr. HALL. Many people who are drawing these amounts, and 

who have been overpaid, are just as healthy as you and I. I know a 
lot of people who have been notified that they owe this money 
back, but there has never been a followup, any concerted effort on 
the part of the Federal Government to make any collections. 

And it appears to me, that is what you have some objection to, is 
that you must go to each one of these people on an individual basis, 
not write any letter that has any implication to it that we are 
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going to follow up, and collect what is owing; that that somehow is 
degrading to those people. 

Now, I would be the first one to say that if you have a destitute 
person that had no way in the world to make a payment, even 
though it had been an overpayment, that those conditions should 
ameliorate what we are trying to do. 

But just to cross—^just taking the whole thing broadly, I do have 
some very serious objections to some of the positions that you are 
taking. I am not questioning your sincerity 1 minute, but I believe 
that sometimes we have people who appear before these commit- 
tees who have a very special interest in seeing to it that what we 
are trying to do in this committee, and in this Congress, to collect 
some of this delinquent money, is just maybe to wash it broadly, 
and no one takes it too seriously. 

I don't propose to follow that type of procedure. I recognize the 
gentleman from Oklahoma, Mr. Synar. 

Mr. SYNAR. No questions, Mr. Chairman. 
Mr. HALL. Mr. McClory, the gentleman from Illinois. 
Mr. MCCLORY. Thank you very much, Mr. Chairman. 
What percentage of the social security beneficiaries are depend- 

ent solely upon social security benefits? 
Ms. SWEENEY. Well, sir, the figures are very high. I don't have 

them with me  
Mr. MCCLORY. The figures are actually very low, aren't they, per- 

centage-wise? I mean, the very high percentage of persons on social 
security have other sources of income; isn't that correct? 

Ms. SWEENEY. Sir, to the extent that there is additional income, 
social security—as I recall—I would be happy to provide to you— 
even with additional income, the incomes average $5,000. And 
without the additional, it is just $3,000. 

Mr. SYNAR. Would the gentleman yield? 
I am on the Select Committee on Aging, and I can tell you that 

two-thirds of the people on social security, that is the majority of 
income, the check they receive is the majority of income, and for 
one-third of that two-thirds group, it is the total income. That is 
the generally accepted figure. 

Mr. MCCLORY. SO, the one-third of two-thirds are—which would 
be what, about one-sixth—depend solely on social security. Others 
have additional sources of income. I thought it was about that 
small a percentage. 

And, yet, I gather that you would want collections of social secu- 
rity and veterans' benefits and overpayments that are made in 
those areas to be exempted from this kind of legislation. 

Ms. SWEENEY. Yes, sir, either that or that there be some evalua- 
tion by the Government as to the person's financial need prior to 
any offset. There certainly are people who have substantial invest- 
ments, whose social security benefit is not critical to their liveli- 
hood, but they are really the exception, and I think it would be 
very important to recognize that there is a large group, even the 
group that has something in addition to social security, it is very 
little. If it is anything, it may be SSI, which means that social secu- 
rity is very low. 

Mr. MCCLORY. This would be some kind of a new agency or 
bureau which would undertake an analysis of the financial status 
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of each one of the delinquents or—in the broad sense, they call 
them deadbeats, people that don't pay their legitimate debts, that 
you would want an analysis made by some—I suppose some Feder- 
al agency before initiating steps under the Debt Collection Act. 

Ms. SWEENEY. I wouldn't suggest the creation of a new bureauc- 
racy. It seems to me that the agency which is going to be offsetting 
the debt should be in a position to obtain that information. 

Mr. MCCLORY. Probably with additional personnel. 
Well, you are aware, of course, the jeopardy in which the social 

security system finds itself, and with—I don't know, I would imag- 
ine overpayments, which amount to many millions of dollars, that 
to relieve the persons that have received excessive amounts is 
going to deprive other needy persons and the fund of resources and 
assets; isn't that correct? 

Ms. SWEENEY. Sir, I don't see that—first of all, it seems to me 
that the types of Government debts that are going to be offset 
against this benefit will not in any way inure to the benefit of 
other social security recipients. This money will be taken out of the 
trust fund to pay other debts. 

Mr. MCCLORY. Well, there is no question, is there, that persons 
that receive overpayments receive inordinate amounts—they re- 
ceive larger amounts than they are legally entitled to. That is the 
reason why the Government tries to collect back the excessive pay- 
ments; is that correct? 

Ms. SWEENEY. With regard to the overpayments in social security 
benefits, it is true that people who get more are  

Mr. MCCLORY. You think that is equitable? Is that fair to the  
Ms. SWEENEY. The Social Security Act has provisions which says 

that if it is not the person's fault, than—and if they cannot afford 
to repay it, that the person should not be required to pay that. Con- 
gress has made that decision. 

Mr. MCCLORY. Isn't that sufficient? 
Ms. SWEENEY. Currently, it apparently is not sufficient. The calls 

we are getting, the people are not being told of their right to obtain 
waiver. A second problem is that what I foresee happening is the 
vast majority of debts that are going to be offset against social se- 
curity benefits have nothing to do with social security. They are 
going to be things that are incurred at different times in different 
people's lives. 

And as a result, are going to drain money out of the trust fund to 
the benefit of no one is a social security beneficiary. 

Mr. MCCLORY. Well, it seems to me that what you are advocating 
to this committee is that some persons should be preferred over 
other persons as far as being relieved of their just obligations, and 
I think that is an offense to older persons, it seems to me, and 
being an older person, I would regard it that way. 

Ms. SWEENEY. Sir, I think it is an equal offense to older people to 
find them without any way to feed themselves or clothe themselves 
or pay their rent, and that is what you are setting up. 

Mr. MCCLORY. We are not talking about welfare, are we? Are we 
talking about—no we are not. Are you coming here to tell us that 
social security is a welfare system? 

Ms. SWEENEY. I am not just talking about social security. That 
happens to be the one that I know the most about. But, SSI bene- 
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fits are equally covered by this provision, and as I said, and Mr. 
Hall questions whether this is really heartless or not, but the 
Social Security Administration has taken the position that Euiy 
money that is being recouped in any other program is to be treated 
as available income for SSI. 

Therefore, there will be no welfare benefits for anybody to fall 
back on if their social security benefit is being recovered. Further- 
more, it seems to me, that the way this bill is written, SSI benefits 
could be recovered just as easily as any other as an offset for a 
debt. 

There will be nothing from the Federal Government for an old 
person to rely upon or a disabled person to rely upon the way this 
bill is written. 

Mr. MCCLORY. For those persons who have received excessive 
amounts, we are not talking about persons who have legitimately 
received the appropriate amounts, but we are talking about collec- 
tion of overpayments, of debts that are legitimately owed by per- 
sons that have been overpaid for whatever reason. 

Ms. SWEENEY. Mr. McClory, these people probably didn't bank 
that money. They are not going to have anything to rely upon, if 50 
years ago, they may have gotten some extra money from the Gov- 
ernment. 

Mr. MCCLORY. Isn't there a practice now, and you know there is, 
that persons who have received overpayments are relieved of those 
overpayments if they can demonstrate that they are incapable of 
repaying them? These kinds of cases come through my office just 
all the time. What you want to do is have a blanket exemption ap- 
plying to persons of all economic means who happen to be benefici- 
aries or the recipients of a Federal program. 

And it seems to me that this kind of blanket exemption is pre- 
cisely what we should not provide to persons who are legitimately 
owed the debt, and legitimately can pay the debt. 

Ms. SWEENEY. I understand that, sir, that is why I would say 
that the alternative would be to do some sort of a need evaluation. 
The statute as it currently reads does not waive a debt where some- 
body was at fault in creating the debt. Social Security takes a very 
limited view of what that means. 

But I should also point out to you that the Social Security Act 
provision talks about waiving overpayments that were created in 
that program. There is no basis there for waiving a debt that was 
created in the Farmers Home Loan Bureau or something else. 
Nothing there will permit that unless there is something in this 
bill that you folks are working on. There is nothing to cover that 
situation. 

Mr. MCCLORY. Thank you, Mr. Chairman. 
Mr. HALL. We have a vote on, and we will recess for 10 minutes, 

and come back to have Mr. Kindness direct his questions. 
[Recess.] 
Mr. HALL. While we are waiting, Ms. Sweeney, let me ask you 

one question: Why should agencies continue to pay benefits to 
those who have been overpaid in the past, particularly when it is 
the fault of the recipient? 

Ms. SWEENEY. Well, first of all, the vast majority of cases, it is 
not the fault of the recipients. 
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Mr. HALL. Assuming it is. 
Ms. SWEENEY. If it is the fault of the recipient, I think there is 

some serious questions. I think that the real problem here is how 
people survive; how people are going to live; what is an elderly 
person or a disabled person going to do with no money, and I think 
that this Congress has, over and over again, been concerned and 
compassionate about assuring that people have some way to sur- 
vive, whether that be through the social security benefits, which 
often are very low; the average social security benefits are only 
around $350 per month; or SSI, or veterans' benefits, whether they 
be welfare or based upon  

Mr. HALL. IS it your position that if a recipient has been overpaid 
because of his or her fault, that regardless of the circumstances, 
that they should continue to be paid? 

Ms. SWEENEY. No, sir. What I am concerned about is that cur- 
rently, there should be mechanisms that you can collect money 
back over a long period of time. You don't have to take, somebody 
owes you $1,000; you don't have to withhold their benefit for 6 
months. You can have them pay that back to you over 3 years. 
There are a number of things that you could do that would make it 
easier for the person to survive while the Government gets repaid. 

Mr. HALL. But you think it could be paid back if it has been over- 
paid because of the fault of the person? 

Ms. SWEENEY. Sure. I have no objection to that. 
Mr. HALL. Mr. Kindness, the gentleman from Ohio, is recognized. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
I just wanted to clarify the record about current practices of the 

Social Security Administration. The experience that we have in our 
offices in dealing with overpayment seems to be that the rule of 
ability to pay is applied when the case is reviewed. 

Is your experience different from that? 
Ms. SWEENEY. Yes, sir. Right now, notices are going out to people 

that say, "SSI recipients"  
Mr. KINDNESS. I am not talking about notices. I am talking about 

final determinations. 
Ms. SWEENEY. Well, the problem is what happens when some- 

body gets that first notice. Some of the people  
Mr. KINDNESS. I am talking about the final determinations. 
Do you disagree? 
Ms. SWEENEY. If a person goes in, if they get the right person, 

then it is very possible that they will get a reasonable recoupment 
set up for them that somehow meets their needs. The problem is 
that a lot of people get this notice that says, "We are going to 
recoup the full amount of your check"  

Mr. KINDNESS. DO you disagree with the proposition? 
Ms. SWEENEY. That some people do OK? I don't disagree with the 

fact that  
Mr. KINDNESS. NO, I asked that is—let's change the question. 

What is the measurement rule with respect to the ability to pay 
the supply by the Social Security Administration and the final de- 
termination of these overpayments? 

Ms. SWEENEY. There is no standard that I know of, no actual 
dollar figure that I know of that are used. It is very much a case- 
by-case judgment basis. 
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Mr. KINDNESS. Would you maintain that if ability to pay is raised 
as a question, that the Social Security Administration does indeed 
take that into account? 

Ms. SWEENEY. Sometimes. The calls that we are receiving reflect 
that they are not taking it into account in many, many cases right 
now. The ability to pay is really—should mostly be a factor if the 
person is at fault. If the person is not at fault, then it becomes a 
factor in seeking a waiver, full waiver of the recoupment. 

And they are not even telling people about their ability to get 
waiver in many cases, to obtain a waiver in many cases right now. 
There has been a big change in attitude and policy in social secu- 
rity. The result is a lot of pressure on local people to bring in the 
dollars. 

As a result of that, I think you are seeing less and less flexibility 
in terms of what people can do. There is—I have not seen it—my 
understanding is there is a nationwide memo out that takes away 
from the person who interviews the individual for waiver purposes, 
takes away the final authority to decide whether or not waiver is 
appropriate. 

It no longer is the person who actually interviews the person, 
sees the person, making that decision. There are some big shifts 
going on. I would say that any time a congressional office inter- 
venes, the person is going to get a better shake, or any time an ad- 
vocate intervenes, they are going to do somewhat better than the 
many, many people who had to deal with social security on their 
own. 

Mr. KINDNESS. Then you answer is you disagree? 
Ms. SWEENEY. I would disagree across the board. I would say 

that, certainly, that the cases you are seeing reflect the fact that 
they are doing that in some cases. I just cannot say the blanket 
statement that what you are seeing is happening in every case. I 
don't believe that it is. 

Mr. KINDNESS. Thank you. That is exactly the answer I wanted. I 
don't think you can make blanket statements such as I made, nor 
can I quite go along with some blanket statements that were in 
your testimony. 

There is a difference from one case to another in these circum- 
stances. The point of your testimony, as I understand it, is that 
there should be room for the determination of these individual cir- 
cumstances; is that correct? 

Ms. SWEENEY. I think the element of evaluating need is going to 
be critical in these cases, and there is nothing in the bill that pro- 
vides that. 

Mr. KINDNESS. Thank you. 
Mr. HALL. Thank you, Ms. Sweeney, for your testimony. 
Mr. KINDNESS. Thank you. 
Mr. HALL. I am going to change the order in one instance, of the 

testimony this morning. 
Next, we will have a representative of the National Conference 

of State Legislatures, Ms. Cleta Deatherage, chairwoman. House 
Appropriations Committee, State of Oklahoma, chairman, NCSL 
Fiscal Affairs and Oversight Committee. 

And at this time, I recognize Mr. Synar, the gentleman from 
' Oklahoma. 
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Mr. SYNAR. Thank you, Mr. Chairman, and let me take this op- 
portunity on behalf of the subcommittee to welcome a dear, old 
friend. And I want to tell you how far we go back. It is very nice to 
have someone from Oklahoma testifying, and also someone so capa- 
ble, and someone who is as well-respected in the area of appropri- 
ations. 

Cleta Deatherage has been a spokesman for fiscal responsibility 
in Oklahoma and this country, and her capacity with the National 
Conference of State Legislatures reflects that. We are very honored 
that she is testifying today, and look forward to her testimony. 

Mr. HALL. Thank you, Mr. Synar. We are glad to have you with 
us today, Ms. Deatherage and if you would proceed and identify the 
gentleman who sits to your left. 

TESTIMONY OF CLETA DEATHERAGE, CHAIRWOMAN, HOUSE AP- 
PROPRIATIONS COMMITTEE, STATE OF OKLAHOMA; CHAIRWO- 
MAN, NSCL FISCAL AFFAIRS AND OVERSIGHT COMMITTEE, 
REPRESENTING THE NATIONAL CONFERENCE OF STATE LEG- 
ISLATURES, ACCOMPANIED BY TIM MASANZ 
Ms. DEATHERAGE. Thank you, Mr. Chairman. 
I appreciate the opportunity to appear here today, and thank Mr. 

Synar for his kind remarks. This is Mr. Tim Masanz, who is with 
the National Conference of State Legislature in our Washington 
office, and I do appreciate, and on behalf of the National Confer- 
ence of State Legislatures, we appreciate the opportunity to appear 
here today and express some of our concerns about this particular 
legislation. 

I have presented to the committee copies of written testimony on 
House Resolution 4614. I will not read that testimony here today, 
but rather make a very few brief remarks, and then we will be 
glad to try to respond to questions, and any questions that I cannot 
properly respond to, I will yield to Mr. Masanz for further clarifica- 
tion. 

Mr. HALL. Let me £isk, would you move the microphone a little 
bit closer? 

Ms. DEATHERAGE. Certainly. 
Thank you. My name is Cleta Deatherage, I am the chairman of 

the Appropriations and Budget Committee of the Oklahoma House 
of Representatives. I am also the chairman of the Fiscal Affairs 
and Oversight Committee of the National Conference of State Leg- 
islatures, and it is in that capacity that I am appearing here today 
to bring to the committee some concerns that the NCSL has about 
this particular piece of legislation. 

The first that we would like to bring to your attention is our con- 
cern about the language of the bill. The language is not clear, and 
it is somewhat inspecific. The concerns that we raise here today 
are those about the fact that many of the things that we are really 
concerned about are included in this legislation only by inference, 
and not by specific mention. 

The first point, for instance, if Congress intends to include State 
and local governments in the term individuals, we wish that you 
would say that, instead of just including by inference a notion that 

99-306   0   -   83   -   le 
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State and local governments are individuals for purposes of Federal 
debt collection. 

It is quite a different matter, we believe, to talk about debts that 
are owed or claims that are owed by State or local government 
grantees or contractors instead of talking about individuals who 
may owe individuals debts to the Federal Government. 

And it would be our suggestion that you treat those differently, 
that they are really not the same, and that you treat them in a 
different manner. 

For one thing, the mobility of State and local governments is cer- 
tainly different from that of individuals. There is not the danger 
that the State government is going to disappear in the middle of 
the night, so that you won't be able to find us. 

I will just—there is a sort of folklore story in Oklahoma about 
the fact that just before statehood, just after Oklahoma had been 
admitted to the Union, but prior to actual adoption of our Ck)nstitu- 
tion, there is a story that goes around when you are growing up 
that the State Capitol of Oklahoma was stolen in the night from 
Guthrie, Okla. and moved to Oklahoma City. 

That is actually not true, but we all love to tell that story. There 
was actually a statewide vote to move the capital. But nonetheless, 
it didn't get far, and we are not going to go anj^where. So we would 
urge that if you are going to establish procedures for Federal col- 
lection, debts that State and local governments owe to the Federal 
Government, then we would hope that you would set up a different 
procedure other than that established for individuals. 

Mr. HALL. That is not always true, because during the Civil War, 
the State of Missouri one night left, taking the archives with 
them  

Ms. DEATHERAGE. But they came back. 
Mr. HALL [continuing]. 'Took their archives with them in the 

middle of the night, traveled to Marshall, Tex., where they estab- 
lished the government of Missouri. And it functioned there for 
about 7 months. 

And we have a monument in my home town of Marshall, Tex., 
showing where the government of Missouri was set up and served 
for 6 months as the capital of the State of Missouri, so sometimes 
these entities can leave in the middle of the night, and maybe some 
should, but go ahead. 

Ms. DEATHERAGE. Well, I can just say that having had—since 
there has been experience with another capital moving to Texas, it 
is clear it won't happen again. 

So we would suggest that there be a separate section of the stat- 
ute if you are going to talk about State and local governments, that 
that be treated separately, because what we are really talking 
about is a need for some clarification in the laws governing audits 
of Federal contracts and grants, and we would certainly concur 
that the procedures with regard to finalizing audits of State and 
local government contracts and grants are not clear, and we would 
urge the Congress to serious consider some method for clarifying 
and expediting disputed findings and audits of the Federal agencies 
for contracts and funds that go to State and local government. 
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We do not think that that is appropriate, necessarily, in this par- 
ticular legislation, but if it is going to be included, then we would 
urge a separate addressing of those issues. 

The second issue that we are concerned about is when does a 
claim become a debt? Just because a party claims that money is 
owed does not necessarily mean that that money is, in fact, owed. 

One of the things that we are concerned about, as State govern- 
ments, is that a Federal audit finding may be disputed by the 
grantee, and at what point does that claim of the audit finding 
become a debt, which is actionable for collection, and there are 
many issues involved with that. 

We are concerned that there be a procedure for properly adjudi- 
cating any finding of misallocation of funds, or inappropriate use of 
funds. So, it seems that there needs to be some procedure for adju- 
dicating that issue, and again, I am not speaking to the issues that 
you have just been discussing, about individuals; those are all sepa- 
rate issues. 

But I think that there are certainly some constitutional problems 
unless you guarantee some due process procedure whereby the 
grantees. State or local governments, can dispute or at least be 
heard on the issue of whether or not the funds have been misap- 
propriated or misallocated. And not just confer the unilateral au- 
thority on the Federal auditors to say the funds have been misallo- 
cated. 

I serve as the chairman in our Legislature of our Joint Audit 
Committee, and I can tell you that many times, our auditors issue 
findings about appropriations and funds that have been spent by 
our State agencies, that the agencies come in and say, "Oh, no, you 
just don't understand. And our auditor just didn't understand the 
way the program worked," or "That auditor was new," or "That 
auditor just didn't understand, or misunderstood, or misinterpreted 
what the reality is about the use of the funds." 

And I think that the audits themselves are very helpful. I would 
hate to see a situation where we would make the audit findings 
subject to no challenge or review, other than—and to make them 
actionable for collection, simply on their face, I don't think that 
any of us would feel comfortable with that kind of proceeding. 

So we are very anxious to work with you, to work with this com- 
mittee, and to work with the Congress in trying to come up with a 
better system. We are aware that there needs to be a better system 
for finalizing the audits; making sure that funds that have been 
improperly spent, if the funds are owed to the Federal Govern- 
ment, then we feel strongly that we ought to work out a procedure 
where those remedies can be established. 

But we also would call to your attention the fact that as grantees 
as contracts, we really are performing a different function. We are 
trying, as State and local governments, many times what we—the 
function we play, the role we play is as an administrative unit 
for—sometimes, it sticks in claws, actually, that we are, in some re- 
gards, seen as an administrative units or divisions of the Federal 
Government—but nonetheless, for many of these, most of these cat- 
egorical programs, the Federal Government provides funds and we 
provide, at the State and local level, administrative management 
and the implementation arm of the program. 
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So we are in this together. We are trying to work together to 
carry out the same end, which is to provide services to the very 
same constituencies and the same taxpayers for which the fundis 
were appropriated by the Congress. 

So it is not as though we are a recipient, we are not deriving—we 
all derive the same benefit. So we would urge that the Congress 
and this subcommittee work with us, and let us work with you in 
developing a procedure that can address the problems to make sure 
that the programs are properly managed, efficiently carried out, 
that funds that may be misallocated be repaid to the Federal Gov- 
ernment, that we not be treated in the same sense as an individual. 

I suppose the last issue that we would like to address and that is 
one that we are concerned about, and that is the issue of adminis- 
trative offset. 

Prior to this time, there has been no statutory authorization for 
administrative offset. That has been referred to in some rules and 
regulations, and there have been—there is currently pending a 
court action on the basis of one of the agencies. Department of 
Education, has presumed and said that the Federal Government 
has a common law right of administrative offset. 

We are concerned about this issue of administrative offset, and 
believe that we would like to work with you to further develop 
that. If it is going to be authorized by the statute, then we think 
there needs to be some much clearer guidelines about that is to be 
utilized. 

For instance, if an audit of our funds going to, say, the State de- 
partment of mental health, finds that mental health funds have 
been misallocated, and therefore, the Department of Health and 
Human Services audit finding says that you used funds improperly. 

Does that mean that funds for the State of Oklahoma going to 
the Department of Transportation can be utilized to offset funds 
that were misallocated in the department of mental health? 

These are issues that are not clearly spoken to in this legislation, 
and again, we would just urge that some of these are very serious, 
have very serious budget implications for our States, and would 
urge you to work with us in trying to establish better procedures. 

I will be glad to stop and try to answer questions. We have just 
tried to raise some points that we are concerned about, and I un- 
derstand the intent of the legislation, and support what the Con- 
gress is trying to do in the broad sense, but we would like to work 
with you to try to finalize and fine-tune some of the issues that 
affect us. 

Thank you, Mr. Chairman. 
[The statement of Ms. Deatherage follows:] 
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SUMMARY nF TFSTimNY 

SINCE THE FEDERAL CLAIMS COLLECTION ACT IS BEING APPLIED 

GENERALLY TO ALL FEDERAL FISCAL TRANSACTIONS INCLUDING INTERGOVERN- 

MENTAL GRANTSY THIS COMMITTEE MUST FACE THE QUESTION OF THE 

APPROPRIATENESS OF A GENERAL POWER OF ADMINISTRATIVE OFFSET 

OF DISBURSEMENTS TO STATE AND LOCAL GOVERNMENTS CARRYING OUT 

THE RESPONSIBILITIES OF GRANTS AND COOPERATIVE AGREEMENTS, I 

BRING YOU THIS CONCERN TODAY BECAUSE THE LEGISLATION BEFORE YOU^ 

HR T6W, WOULD FOR THE FIRST TIME PLACE THE TERM "ADMINISTRATIVE 

OFFSET" INTO A FEDERAL STATUTE,  THUS^ TO PREVENT FUTURE MISUSES 

OF WHAT COULD BE AN EFFICIENT AND EFFECTIVE TOOL, I URGE THE 

COMMITTEE TO IMPROVE THE LANGUAGE OF THE BILL TO AVOID THE 

APPEARANCE OF UNIVERSAL AUTHORIZATION OF THIS POWER,  FURTHER, 

I ASK THAT A DISTINCTION BE HADE BETWEEN FEDERAL "CUIMS" AND 

FEDERAL "DEBTS",  THIRDLY, I ASK THAT REPAYMENT METHODS AND 

OTHER ADMINISTRATIVE MECHANISMS BE RELATED TO SPECIFIC LEGAL 

AUTHORITY IN ORDER TO HAKE IT CLEAR, FOR INSTANCE,  THAT AGENCIES ARE 

NOT SIMPLY TO ACT JUST BECAUSE OFFSET IS FEASIBLE,  AND FINALLY, I 

ASK THAT THIS LEGISLATION NOT BLINDLY CONFER LEGITIMACY TO THE 

POSITION THAT ADMINISTRATIVE OFFSET IS A COHMON LAW RIGHT OF THE 

FEDERAL GOVERNHENT, A DOCTRirC BEING PURSUED IN A GOVERNHENT PETITION 

BEFORE THE SUPREME COURT,  CONGRESS SHOULD DECIDE SUCH A QUESTION 

OF LEGAL THEORY IN A MORE DIRECT MANNER, 
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ON BEHALF OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES 

I THANK YOU FOR THIS OPPORTUNITY TO SHARE SEVERAL CONCERNS WHICH 

STATE LEGISLATORS HAVE REGARDINS FEDERAL DEBT COLLECTION PROCEDURES. 

['Y NAME IS CLETA DEATHERAGE. I SERVE AS THE CHAIRPERSON- 

OF THE HOUSE APPROPRIATIONS COMMITTEE IN OKLAHOMA. I AM ALSO 

CURRENTLY CHAIRWOMAN OF THE FISCAL AFFAIRS AND OVERSIGHT 

COMMITTEE OF THE NATIONAL CONFERENCE OF STATE LEGISUTURES. 

I AM BEFORE YOU TODAY TO BRING MY OWN AND MY STATE'S CONCERNS 

AS WELL AS THOSE OF THE NATIONAL CONFERENCE OF STATE LEGISLATURES. 

THE FEDERAL CLAIMS COLLECTION ACT AS PASSED IN 19S5, FOCUSED 

FOR THE nOSrPART ON PERMITTING THE COMPROMISE OF CLAIMS 

LESS THAN 520,000.  1T WAS NEVER INTENDED" TO BE THE KEY 

CONTROLLING STATUTE FOR INTERGOVERNMENTAL GRANTS MANAGEMENT 

REPLACINu THE INDIVIDUAL PIECES OF AUTHORIZING LEGISLATION 

AND THE INTERGOVERNMENTAL LooPERATjoN_ntT 6I= iy68 (PUBLIC LAW yu- 

577).      . .    . 

A.ilAY 10, 1982 FEDERAL REGISTER NOTICE BROUGHT QUITE A 

SUPRISE WHEN IT CARRIED PROPOSED REGULATIONS BY THE OFFICE 

OF liuilAi, BEVELOPriENT SERVICES OF KHS CONCERNING NEW PROCEDURES 

GOVERNING THE COLLECTION OF DEBTS OWED  BY RECIPIENTS OF niSCRFTIONARV 

"RANTS OR COOPFRATIVF AbRFFMFNTS.  IT CITED THE FEDERAL CLAIHS 

COLLECTION ACT AND PURSUANT REGULATIONS AS ITS SOLE BASIS, 

STATING THAT AGENCIES "MUST TAKE AGRESSIVE ACTION ON A TIMELY 

BASIS WITH EFFECTIVE FOLLOW-UP TO COLLECT ALL DEBTS OWED TO 

THE UNITED STATES BY THE PUBLIC". IT FAILED TO DISTINGUISH 

BETWEEN A FEDERAL "CLAIK." AND A "EEET" OWED THE FEDERAL GOVERNMENT. 

IT FURTHER EXPLAINED THE AGENCY'S INTENT TO STEP-UP ITS USE OF 

ADKIHISTRATIVE OFFSET. 
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THIS FOCUS ON THE MECHANISM OF ADMINISTRATIVE OFFSET 

WAS BASED ON JOINT RULES ISSUED BY THE GENERAL ACCOUNTING OFFICE AND 

THE iJEPARTMENT"OF JUSTICE WHICH STATED THAT "COLLECTION BY OFFSET WILL 

BE UNDERTAKEN ADMINISTRATIVELY...IN EVERY INSTANCE IN WHICH THIS IS 

FEASIBLE",  IT IS THIS RULE WHICH IS DRIVING GREATER AGENCY 

USE  OF ADMINISTRATIVE OFFSET.  THE DEPARTMENT OF HEALTH AND 

HUMAN SERVICES IS JUST ONE EXAMPLE. 

SUCH AN UNSPECIFIED UNIVERSAL RULE WITH NO CLEARLY DEFINED CON- 

SIDERATION OF WHETHER THE POWER is AUTHORIZED — AND NO DISTINCTION 

BETWEEN HATTERS ARISING FROM INTERGOVERNMENTAL GRANT PROGRAMS ANT) 

OTHER CONTRACT^ LOAN OR PERSONNEL PAYMENT ISSUES ~ HAS RAISED OUR 

CONCERN. 

IT WAS ONLY AFTER FURTHER RESEARCH INTO DEBT COLLECTION 

PROCEDURES OF THE'DEPARTMENT OF HEALTH AND HuMAN SERVICES THAT ONE 

COULD FIND THAT FEDERAL CLAIMS DISPUTED BY THE SECOND PARTY 

WERE AT ALL TREATED DIFFEREIiTLY.  ExCEPT FOR A FEW INDIVIDUAL GRANT- 

IN-KID STATUTES, PROTECTION FROM HKS OFFSET ACTION ONLY EXTENDED TO 

THE EXHAUSTION OF AGENCY PROCEDURES, SUCH AS DISPUTES PENDING 

BEFORE THE GRANT APPEALS BoARD.  »0 PROTECTION WAS MENTIONED 

FOR CASES APPEALED TO THE COURTS.  IN FACT, DISCUSSIONS 

WITH AGENCY STAFF MADE IT CLEAR THAT NONE WAS INTENDED.  1N 

AUDITION, INTEREST BEGINS TO ACCRU: ON ANY CLAIM FROM THE DATE OF. 

A FINAL AUDIT.  AGAIN, NO DISTINCTION IS MADE BETWEEN GOOD FAITH 

EFFORTS, AMBIGUOUS DIRECTION OR POOR fANAGEHENT. 
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SINCE THE FEDERAL CLAIMS COLLECTION ACT IS BEING APPLIED 

GENERALLY TO ALL FEDERAL FISCAL TRANSACTIONS INCLUDING INTERGOVERN- 

MENTAL GRANTS, THIS COMMITTEE MUST FACE THE QUESTION OF THE 

APPROPRIATENESS OF A GENERAL'POWER OF ADMINISTRATIVE OFFSET 

OF DISBURSEMENTS TO STATE AND LOCAL GOVERNMENTS CARRYING OUT 

THE RESPONSIBILITIES OF GRANTS AND COOPERATIVE AGREEMENTS. I 

BRING YOU THIS CONCERN TODAY BECAUSE THE LEGISLATION BEFORE YOU, 

KR ^EI*), WOULD FOR THE FIRST TIME PLACE THE TERM "ADMINISTRATIVE 

OFFSET' INTO A FEDERAL STATUTE.  THUS, TO PREVENT FUTURE MISUSES 

OF WHAT COULD BE AN EFFICIENT AND EFFECTIVE TOOL, 1 URGE THE 

COMfllTTEE TO IMPROVE THE LANGUAGE OF THE BILL TO AVOID THE 

APPEARANCE OF UNIVERSAL AUTHOR IZAT/ON OF THIS POWER.  FURTHER, 

I ASK THAT A DISTINCTION BE MADE BETWEEN FEDERAL "CLAIHS" AND 

FEDERAL "DEBTS".  THIRDLY, I ASK THAT REPAYMENT METHODS AND 

OTHER ADMINISTRATIVE MECHANISMS BE RELATED TO SPECIFIC LEGAL 

AUTHORITY IN ORDER TO MAKE IT CLEAR, FOR INSTANCE,  THAT AGENCIES ARE 

NOT SIMPLY TO ACT JUST BECAUSE OFFSET IS FEASIBLE.  AND FINALLY, I 

ASK THAT THIS LEGISLATION NOT BLINDLY CONFER LEGITIMACY TO THE 

POSITION THAT ADMINISTRATIVE OFFSET IS A COMMON LAW RIGHT OF THE 

FEDERAL GOVERNMENT, A DOCTRIICBEING PURSUED IN A GOVERNMENT PETITION 

BEFORE THE SUPREME CoURT.  CONGRESS SHOULD DECIDE SUCH A QUESTION 

OF LEGAL THEORY IN A MORE DIRECT MANNER. 
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LET ME SPEAK BRIEFLY TO EACH OF THESE CONCERNS. AS THIS 

WILL BE A CLEAR STATUTORY INCLUSION OF THE PHRASE "ADMINISTRATIVE 

OFFSET", THE CONGRESS SHOULD LISTEN CLOSELY TO ANY CONCERNS 

WHICH HAVE BEEN RAISED REGARDING ITS PAST USE", LET ME REFER 

YOU TO THE CONCLUSIONS OF THE GENERAL ACCOUNTING OFFICE (GAO) 

IN ITS REPORT, FEDERAL AGENCIES NEGLIGENT 1N r.OlLFCTlNG OFRTS 

ARISING FROM AUDITS, (AFMD-82-32, JANUARY 11, 1982), GAC STATED 

THAT WHEN AGENCIES USE OFFSET "THEY USUALLY DO NOT HAVE ADEQUATE 

ASSURANCE THAT THE PROGRAM ITSELF IS NOT REDUCED," GAO ALSO NOTED 

FROM SOME OF ITS REVIEWS "HOW OFFSET CAN BE INEQUITABLT." 

ADMINISTRATIVE CONFERENCE OF THE UNITED STATES (ACUS) 

RECOMMENDATIONS ON ENFORCEMENT IN FEDERAL PROGRAMS DO NQI LIST 

THE USE OF ADMINISTRATIVE OFFSET (RECOMMENDATION FLO, 71-9, 

1 CFR 305.71-9), RESEARCHERS FOR AC'JS IN THEIR FOLLOW-UP ARTICLE 

FOR THF VIRGINIA I AW REVIEW .fj'RG'fJ'A LAW REVIEW. VOL. 58. 

No. t, 500J ADDRESSED THE USE OF A DEDUCTION OR OFFSET PRACTICE* 

ONE AUTHORIZED BY STATUTE QT 690_j . THE AUTHORS DID HQI 

RECOGNIZE A COMMON POWER TO TAKE SUCH ACTION, THEY DID, HOWEVER, 

REJECT THE PROPOSED ACTION TO ATTACH REVENUE SHARED FUNDS STATING 

THAT " QA3 NY FUNDS WITHHELD SHOULD  NOT  BE..,FROM THE FUNDS 

AVAILABLE TO THE STATE FOR THE FEDERALLY ASSISTED PROGRAM IN 

WHICH THE VIOLATION OCCURRED." 

CONGRESS SHOULD BE DISTRUSTFUL OF THE HISTORY OF THESE 

PRACTICES. ADMINISTRATIVE ACTION ALONE HAS NOT BEEN PROVEN TO APPLY 

AN EQUITABLE REMEDY FOR A CASE IN DISPUTE — IT HAS ONLY SUCCEEDED 

Ih MEETING THE INTERESTS OF ONE PARTY. 
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FROM THE PERSPECTIVE OF STATE AND LOCAL GOVERNMENT, THE 

PRIMARY CONCERN I BRING YOU IS THAT THERE IS A TIME AND A PLACE 

FOR THE USE OF THIS MECHANISM AND THE FACT THAT FEDERAL REGULATIONS 

NOW CALL FOR IT "WHENEVER IT IS FEASIBLE" IS PROOF THAT IT IS 

MOT BEING TREATED IN A VERY SOPHISTICATED FASHION. THE BILL 

BEFORE YOU TODAY, BY AMENDING THE FEDERAL CLAIMS COLLECTION ACT, 

GIVES YOU THE OPPORTUNITY EITHER TO CLARIFY THE ORGINAL INTENT 

OF THAT LEGISLATION, OR TO BROADEN FEDERAL POWERS TO MAKE IT THE 

CONTROLLING STATUTE ON INTERGOVERNMENTAL GRANT DISPUTES.  I URGE 

YOU TO MAINTAIN THE BOUNDARIES OF THE ORIGINAL LEGISLA- 

TION WHICH DO  NOT ADD TO OR DIMINISH OTHER PROVISIONS OF LAW 

SUCH AS THOSE FOUND IN THE SPECIFIC GRANTING STATUTES. 

SECONDLY>AND HOPEFULLY TIED TO THIS, I URGE YOU TO CLARIFY 

THE ORIGINAL ACT TO STATE THE LEGAL DISTINCTION BETWEEN FEDERAL 

'CLAIMS' AND FEDERAL "DEBTS", THE EXPERIENCE OF FEDERAL AGENCY 

IMPLEMENTATION OF THE LAW GIVES DRAMATIC PROOF THAT THIS DISTINCTION 

IS NEITHER UNDERSTOOD NOR RESPECTED.  ONLY WITH THIS CLARIFICATION 

CAN STATE GOVERNMENT BE PROTECTED FROM SWIFT AGENCY REMEDIAL 

ACTION CLAIMING FUNDS PURSUANT TC AUDIT FINDINGS BEFORE THE MATTER 

CAN BE ADJUDICATED IN ACCORDANCE WITH LAW.  PERHAPS YOU CAN 60 TO 

GAO FOR INFORMATION ON THE PROBLEMS HERE.  WE'D SUGGEST, IN PARTICULAR 

THAT YOU LOOK AT PRACTICES WHERE AGENCIES MIGHT HAVE OFFSET FROM 

GRANT FUNDS "ELSEWHERE IN THE GOVERNMENT".  (SEE 'IS FR CIJS'). HHS) . 
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THERE'S NO TELLING HOW PROBLEMATIC THE PINAL RESULTS COULD BE. 

FOR ONCE, WE'RE HERE TO DISCUSS WHAT iouui BECOME A VERY SERIOUS 

PROBLEM^ AND WE ASK YOUR ATTENTION BEFORE THE DAMAGE IS DONE. 

THIRDLY, I ASK THAT LCIJAL AUTHORITY BE EXPRESSLY DESCRIBED 

FOR ALL THE RELATED PROCEDURES AND MECHANISMS. PROCEDURES FOR 

BRINGING PARTIES INVOLVED IN A DISPUTE TO HEARINGS,OR REQUIRING 

RESPONSES WITHIN GIVEN TIME PERIODS, OR REQUIRING THAT 

DISPUTES BE BROUGHT BEFORE ADMINISTRATIVE HEARING BOARDS ARE NOT 

ON THE SAME LEVEL AS THE POWER OR AUTHORITY TO APPLY THE FINAL 

REMEDY, WHICH IS PRECISELY WHAT ADMINISTRATIVE OFFSET DOES.  THIS 

DISTINCTION SHOULD BE RECOGNIZED, AND ALTHOUGH THE AGENCIES' 

HANDS SHOULDN'T BE TIED, FOR WE DO FEEL THAT EFFICIENT AND PROMPT 

AUDIT RESOLUTl'ONS AND "DEBT" COLLECTION PROCEDURES ARE IMPORTANT 

TO RESPONSIBLE GOVERNMENT AND CAN BE FAIR, PROTECTIONS MUST 

BE AVAILABLE SO THAT FINAL RESOLUTION IS NOT ENTIRELY IN THE 

HANDS OF ONEPARTY.  THIS FINALITY IS JUDICIAL IN NATURE AND 

NOT ADMINISTRATIVE UNLESS EXPRESSLY AUTHORIZED. 

THE FEDERAL GOVERNMENT MAINTAINS A $90 BILLION INDUSTRY OF 

SERVICE PROGRAMS THROUGH STATE AND LOCAL GOVERNMENTS. "STATE 

AND LOCAL GOVERNMENTS ARE NOT FOLDING UP Q'JIETLY AND STEALING 

AWAY IN THE MIDDLE OF THE NIGHT.  OUR DEBTS ARE NOT SERIOUS 

COLLECTION PROBLEMS.  HE ARE AS RESPONSIBLE TO OUR CITIZENS AS 

THE FEDERAL GOVERNMENT, AND WE WILL BE AROUND FOR AS LONG 

AS THE FEDERAL GOVERNMENT,  CLEARLY, IT IS A SERIOUS HATTER TO HOLD UP 

PAYMENTS THAT ARE DUE UNDER FEDERAL GRANT OBLIGATIONS WITH STATE AND 

LOCAL GOVERNMENTS.  I'lANY STATE LAWS AND BUDGETS CONTAIN LIIUTS 

or; EXPENDITURES, LIMITS ON REVENUE INCREASES, DEDICATED FUNDS 

WHICH CANNOT BE TRANSFERRED, AND CONSTITUTIONAL PROVISIONS REGARDING 
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TRANSFERRING FUNDS FROM ONE ACCOUNT OR BUDGET LINE.TO ANOTHER. 

FEDERALLY-INITIATED ADMINISTRATIVE OFFSET J  ESPECIALLY 

THOSE TAKEN ON FEDERAL "CLAIMS" ALONE., CAII RESULT IN A SERIOUS 

INTERRUPTION OF SERVICE., JEOPARDIZING THE VERY PROGRAMS THE 

GOVERNMENT IS TRYING TO IMPROVE.  WHILE A SITUATION LIKE THIS MAY 

FALL UNDER THE TERM  "NON-FEASIBLE" UNDER UAU STANDARDS, AND tHUS 

BE AVOIDED/ 1., FOR ONE^ WOULD PREFER MORE'EXPLTC IT" PROTECTION. 

THE QUESTIONS ARE NOT WHETHER OFFSET SHOULD BE COST-EFFECTIVE 

OR LIKELY TO SUCCEED IN GETTING THE CASH, THE QUESTIONS ARE: IS 

THE FEDERAL CLAIM VALID, IS AH OFFSET AUTHORIZED AND PERMITTED 

BY LAW, AND IS AN OFFSET THE FAIREST REPAYMENT METHOD FOR THIS 

LEGAL DEBT. 

FINALLY, AND I HAKE THIS POINT ONLY FOR YOUR INFORMATION, 

IN A CASE PENDING BEFORE THE SUPREME CoURT  THE FEDERAL GOVERNMENT 

ASSERTS THAT IT IS ITS COMMON LAW RIGHT TO ADMINISTRATIVELY OFFSET 

FUNDS. THERE ARE OTHER ISSUES TO THE CASE, BUT I URGE 

YOU  THAT SINCE YOU INTEND TO WRITE THE WORDS "ADMINISTRATIVE 

OFFSET" INTO THE STATUTES, YOU OUGHT TO SATISFY YOURSELVES THAT 

YOU UNDERSTAND THE FULL IMPLICATIONS OF YOUR ACTIONS UPON THIS 

CASE, 

I BELIEVE THIS BILL CAN BE AMENDED TO AVOID THE IMPLICATIONS 

OF AUTHORIZING OR EVEN RECOGNIZING THIS POWER WHILE STILL 

ACCOMPLISHING THE GOAL OF INCREASING THE PROFICIENCY OF THE 

THE FEDERAL GOVERNMENT IN THE COLLECTION OF LEGAL DEBTS. 
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Mr. HALL. Thank you, Ms. Deatherage, for your testimony. 
What would be the effect of administrative offsets on the budget 

and appropriations process of the State of Oklahoma? 
Ms. DEATHERAGE. Well, I think that one of the things that con- 

cerns me is I am not exactly sure how that would be implemented. 
We have very specific budgeting procedures in Oklahoma that pro- 
hibit the transfer of funds from one agency to another. 

In other words, we cannot transfer highway funds to the depart- 
ment of mental health. I mean, it requires—an agency cannot do 
that. Each agency is required to present to the State budget office a 
work program detailing how funds are going to be spent, and that 
includes Federal funds. 

And they are not allowed, no one has the authority in the State 
of Oklahoma, including the Governor or—our emergency budget 
board, which is the contingency review board, has no authority to 
transfer funds from one agency to another; that it can only be done 
by State legislation and by State appropriations, and insofar as 
Federal funds are concerned, there is a very—that is a real gray 
area, because we don't appropriate Federal funds. Those come di- 
rectly to the State agencies. 

And there is some legal question based on some court decision in 
our State in the last year as to whether or not as to who has au- 
thority over those Federal funds once they come directly from the 
executive branch in Washington to the executive agencies in Okla- 
homa. 

Mr. HALL. SO, is it your opinion that if money is sent by the Fed- 
eral Government to the State of Oklahoma, to the highway fund, 
for instance, and that money is misappropriated in some way, law- 
fully or unlawfully, and that later, moneys are sent by the Federal 
Government to the mental health fund of the State of Oklahoma, 
at a time subsequent to the misappropriation of the highway funds. 

Is it your opinion that under the present law, or 4614, that the 
Federal Government would not have the right to offset that money, 
and then take it out of the mental health fund? 

Ms. DEATHERAGE. Well, I think one of the things that concerns us 
is that from some of the testimony and things that we have been 
able to decipher, that you would in fact have that by implication, 
but it is not clearly stated here. 

And we are concerned about some problems that that might 
raise for budgeting in the various States and localities. So we are 
not saying that you wouldn't have it, but we are saying that if, in 
fact, that is what you intend, then you should say that, and we 
should be able to work with you on how that is said. That is mainly 
what we are trying to say, that it is very vague. 

Mr. HALL. On page 5 in your second statement—beginning with 
the word, "secondly," you urge the clarification and state the legal 
distinction between Federal claims and Federal debts. Now, what 
procedure would you suggest that be used to make that distinction? 

Ms. DEATHERAGE. I would call to your attention that the General 
Accounting Office has prepared a report having to do with the fact 
that Federal agencies have been, in their opinion, somewhat remiss 
in their collection of debts from Federal audit findings, and there 
are a number of suggestions in there about the poor accounting 
practices of the Federal agencies, and about the fact that they do 
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not have timely and expeditious procedures for follow through 
after audit findings. 

And all we are suggesting is that there ought to be a clear proce- 
dure for Federal audit findings, for an ability of the grantee to dis- 
pute any audit findings that they may find objectionable, and I 
know that those are always the case. 

And then some administrative procedure for finalizing that, so 
that then the States or the grantees have an opportunity to then 
adjudicate further in the courts, which ultimately has to be made 
available. 

Now, I think we would have to spend some time discussing at 
which point penalties and interest can begin to accrue and be as- 
sessed. But I certainly don't think that simply the audit finding 
itself should be the point at which penalties and interest can begin 
to be assessed, because it is just automatically assumed that the 
finding is correct. They are not always correct. 

Mr. HALL. Well, as I understand your testimony, you are support- 
ive of the H.R. 4614 with some of the clarifications being made that 
you have outlined in your testimony. 

Ms. DEATHERAGE. I would certainly not support it in its present 
form. I don't think that we could support it unless there were seri- 
ous revisions made, because it raises more questions in our minds 
than it answers, but we would be more than happy to work with 
the subcommittee in trying to develop procedures to try to make it 
more palatable. 

Let me say this, though: I do think that there are a number of 
issues that we need to look at, and it may not be possible in this 
legislation. I don't know how you all write legislation, and so it is 
up to you to figure out where the appropriate place is, but there 
are some real needs for clearing up that procedure at the end of 
the audit, between the end of the audit, and trying to collect any 
what may be perceived to be debts. 

And that is a very great area. And we just think that you ought 
to leapfrog from the audit over to a debt without figuring out what 
is in between. And there is no procedures spelled out anywhere for 
that right now. 

Mr. HALL. But you are not taking the position that the Federal 
Government  

Ms. DEATHERAGE. That we would always be opposed to  
Mr. HALL [continuing]. Should not have the right, if there has 

been some deficiency in some fund that has been given to a State, 
that it should not have the right to take that money out of some 
other funds that may be coming to the State, if it has been a legiti- 
mate decision made that there was some sort of impropriety and 
maybe another fund that money went to from the Federal Govern- 
ment. 

Ms. DEATHERAGE. I would not, in principle, oppose that. But I 
would certainly—it would certainly be necessary in my mind for us 
to try to develop procedures, and establish fair and reasonable pro- 
cedure for implementing any such procedure. 

Mr. HALL. I assume that you take the position now that the Fed- 
eral Government does not have the common law right, as it has 
raised in the Supreme Court case, to administratively offset from 
one fund to another? 
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Ms. DEATHERAGE. Yes; that would be the position of the National 
Conference of State Legislatures. 

Mr. HALL. Thank you. I yield to the gentleman from Oklahoma, 
Mr. Synar. 

Mr. SYNAR. Thank you, Mr. Chairman. 
Mr. Chairman, when a claim becomes a debt  
Ms. DEATHERAGE. Well, that is our question. There is nothing 

spelled out in this legislation or, to our knowledge, at this point in 
time, the only authority really given for that is for the Federal 
agency itself, the executive branch agency that has been the origi- 
nal contracting agency with the State and local government. 

And that is a unilateral authority conferred on that particular 
agency to act as judge and jury, and then collection agency. And 
we don't think that that is fair. 

Mr. SYNAR. Am I correct; the way the procedure works in most 
agencies is they work with the executive branch of the Federal 
agency down to the State level? Is that the Federal Government 
provides the money, and also does the audit, with the States having 
the major responsibility of implementation, but even more impor- 
tant, to enforce the rules and regulations as mandated from here. 
Correct? 

Ms. DEATHERAGE. Yes. That is basically the way it works. 
Mr. SYNAR. I know the way it works on SSI. The State of Oklaho- 

ma, through the county welfare office, is in charge of enforcing the 
eligibility rules and regulations violations. 

Ms. DEATHERAGE. Right. 
Mr. SYNAR. Yet, most of the money comes from the Federal Gov- 

ernment  
Ms. DEATHERAGE. That is why our administrative overhead has 

grown so much faster over the last 20 years than the Federal Gov- 
ernment's. 

Mr. SYNAR. That is correct. I wish more people knew that. 
Ms. DEATHERAGE. I am glad they don't. 
Mr. SYNAR. Does the State of Oklahoma, or do other States have 

a process of their own audit to where what you are saying is that 
there may be two separate audits, the Federal audits may say one 
thing, and State auditors may say another? 

Ms. DEATHERAGE. Well, you raise an interesting point. We audit, 
but we only audit in compliance with State statute and regulation. 
We do not audit for compliance with Federal statute and regula- 
tion. So that there is the possibility that there may be conflicting 
State and Federal statutes and procedures, and always, what we 
have—we have yielded to the Federal, in terms of preemption, and 
if State agencies are receiving Federal funds, then we assume that 
they are complying with Federal regulations and the rules. 

But there may be problems. There may, in fact, be problems with 
some conflict in that area. But we do not audit specifically for 
those things. We audit for compliance with State law. 

Mr. SYNAR. Let me take another track. 
As you know, we are on a fiscal year beginning in October. As 

you all on the same fiscal year? 
Ms. DEATHERAGE. No. 
Mr. SYNAR. Where do you all start? 
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Ms. DEATHERAGE. We start July 1. We run July 1 to June 30, and 
every State is different. Most States are on July 1 to June 30, fiscal 
year. Some States are on—moved their fiscal year to coincide with 
the Federal. Most of us did not. 

Mr. SYNAR. IS most contracting for services, let's say, out of the 
highway department or water and sewage, done immediately after 
July 1? Is this usually when the bids are let in Oklahoma? 

Ms. DEATHERAGE. Well, the highway department is a little bit dif- 
ferent, because their finds are not subject to fiscal year limitations. 
But other agencies contract immediately on a fiscal year basis. And 
that does raise some problems for us, because in trying to deter- 
mine Federal dollars, and trying to budget for Federal dollars, we 
have to use five quarters when we are dealing with each fiscal 
year, because we have to take into account our four quarters, and 
then the next quarter of the Federal fiscal year. 

And it is very confusing. 
Mr. SYNAR. In other words, a lot of times, what was required is 

that after the October deadline comes, if we pass the second budget 
resolution, it is only then that we know how much money will be 
available to the agencies. 

Ms. DEATHERAGE. Actually, we never know how much money is 
going to be available. We spent the last year trying to decipher 
what you did to us last year, and we are just guessing. And we 
think in Oklahoma we have done a better job than most States. 

Mr. Masanz told me yesterday that Oklahoma—because I can 
come within $30 million, we think, then he thinks that we have 
done a real good job. And that is very difficult for us to determine, 
because you budget so differently than we do. We have to have a 
starting place and a stopping place. We can't have continuing reso- 
lutions, and it is very difficult. 

Mr. SYNAR. Or deficits. 
Ms. DEATHERAGE. Or deficits. And it is very difficult for us to try 

to—it is impossible for us to predict Federal funding levels. We just 
finished our budget day before yesterday for fiscal year 1983, and 
the only thing we know for sure about Federal funding levels, is 
that we don't know what they are. 

Mr. SYNAR. Let me ask a question. The reason I was trying to get 
into this—let's take, for example, you all have already passed the 
July 1 mark. The contracts are being let, highways and water and 
sewage, and a number of other programs. 

If this body fails to enact a clean air bill by December 31 of this 
year, Oklahoma will be a nonattainment State, in Oklahoma City 
and Tulsa, of which I am quite confident funds will have already 
been expended and contracted for in the highway department in 
water sewage and other areas. 

On January 1 of next year, if you are a nonattainment area by 
the interpretation of the law, you are in violation. Therefore, the 
Federal Government could have a claim or a debt that funds are 
being misappropriated, even though they were initially appropri- 
ated by the  

Ms. DEATHERAGE. Through no fault of our own. 
Mr. SYNAR. Through no fault of your own. How would the State 

of Oklahoma get those funds back if the agency and the Federal 
Government demanded payment of the debt. How would you— 

99-306   0-83-19 



what is the process Oklahoma would use if they are noncompliant, 
and therefore, a claim now becomes a debt? 

Ms. DEATHERAGE. Well, that would be a terrible crisis for us. I 
am sorry you mentioned that, Mr. Synar, because a part of the 
problem depends on which of the agencies we are talking about. 

If we are talking about the municipalities of Oklahoma City or 
Tulsa, that raises a very different problem, because we do not ap- 
propriate funds directly to municipalities in Oklahoma. Our State 
funds are State funds, and they raise and generate their own 
money locally. 

And we have had very few instances where we have appropriated 
funds for municipal programs. So, that would be a serious problem. 
Not to say that they would not come to us, because local govern- 
ments are turning to State legislatures to try to make up deficien- 
cies in funding as a result of Federal budget cuts. 

For State agencies, they would probably come in and ask for an 
emergency supplemental appropriation to insure that the contracts 
would not be rendered void. 

Mr. SYNAR. And then taking the money that the Federal put into 
the contract, give it back, what was left. 

Ms. DEATHERAGE. And then probably we would sue to try to re- 
cover the—depending on how much money it is, then we would 
probably end up in court to try to recover it. 

Mr. SYNAR. IS that your understanding on how the process would 
work in other States? 

Ms. DEATHERAGE. Well, every State is different. All the budget 
laws are different, and some States operate on biannual budgets, 
and so one of the things that we are concerned about is the impact 
of this broad legislation as it affects individual budget laws and re- 
strictions of the various States. 

And every State is very different. 
Mr. SYNAR. And what you are saying—in one final question, Mr. 

Chairman—what you are saying—let's say that does occur on Jan- 
uary 1 under the present understanding that you have, is that all 
funds in mental health or any funds that would be coming through 
the channel after January 1, from the Federal Government, would 
be offset for highways and other funds that are presently being 
used that have now been determined dead. 

Therefore, it would throw a monkey wrench in the programs 
which really weren't related to any type of misauditing, misappro- 
priations. It is your concern that we need to clarify very clearly, or 
at least direct the States to set down very clearly what their rules 
will be in a case like that. 

Ms. DEATHERAGE. Yes, and I think that is a worst-case scenario, 
but it is certainly possibly, and that is what lawsuits are made of, 
are worst-case scenarios. 

Mr. SYNAR. Thank you, Mr. Chairman. 
Ms. DEATHERAGE. Thank you. 
Mr. HALL. Mr. Kindness, the gentleman from Ohio, is recognized. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
I feel as though I have walked into the wrong room. 
Ms. DEATHERAGE. SO do I. We don't think that this bill should 

apply to us. 
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Mr. KINDNESS. Well, that is where I am coming from. And I 
didn't think you did. 

Ms. DEATHERAGE. Oh, good. Could you get that in the record, 
please? 

Mr. KINDNESS. And I think we need to get the record clarified at 
this point, and concerning that point. Individual is not defined in 
this legislation. It is, I think, in title V, where  

Mr. SHATTUCK. Title V, uses the term "person," does not use the 
term "individual." 

Mr. KINDNESS. And the term, "individual," then, is not a term of 
art. 

Ms. POTTS. That is correct, although at the last hearing, the 
Office of Management and Budget testified that it was their intent 
to include individual—excuse me, States and local government. 

Mr. KINDNESS. I am sorry I missed their testimony. 
I do apologize, Mr. Chairman, that I wasn't present at that time. 
Mr. HALL. That is all right, Mr. Kindness. 
Mr. KINDNESS. SO it isn't that I walked into the wrong room, I 

walked in on the wrong day. I certainly think that the points that 
have been made here this morning are quite important and perti- 
nent, if that interpretation would be applied to the term "individu- 
al," and I certainly hope that we in markup may deal with that 
point very carefully. 

I think you covered very well a number of the concerns that 
would be raised by applying this legislation to State and local gov- 
ernments, but I am sure there are many others we haven't really 
thought about. 

Coming from local government, and having worked a little bit 
with State government, I have a great deal of sympathy for the 
State and local governments that have things imposed upon them 
by the Congress, and of course the State governments also impose 
things on local governments that are just about as difficult. 

But while we are in this area, I would like to inquire whether 
you have any comments or would wish to submit any further infor- 
mation concerning how the State of Oklahoma deals with parallel 
matters, vis-a-vis local governments and municipalities, and I think 
that there probably are relationships between the two. State gov- 
ernment and county governments, of a parallel nature. 

Would you care to comment in that area. 
Ms. DEATHERAGE. Well, it is a concern that our local govern- 

ments have in feeling that perhaps sometimes we—in fact, the 
worst thing that they can say to us is that we are acting like Con- 
gress, and that we are doing this to them that—no offense, but that 
we do things to them— 

Mr. KINDNESS. That is why I ran for Congress in the first place. 
Ms. DEATHERAGE [continuing]. Because they do feel that many 

times we impose things on them without full and appropriate hear- 
ing. We do not have some of the problems in Oklahoma that may 
exist in other States where the funding sources or functions at the 
local levels of county and city levels, are more directly tied to State 
funding. 

As I mentioned, we do not fund directly services provided by the 
cities, but we do fund—we have over the last several years, because 
our counties have been in serious financial trouble—we have start- 
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ed—and the State has been in relatively better financial condi- 
tion—we have started to assume some of the responsibilities at the 
State level. 

So we are making an effort, though, to try to be more sensitive, I 
think, to the issue that local governments need to be able to oper- 
ate with some planning, some degree of knowledge, and certainly 
in advance of what State requirements are going to be. 

I suppose the biggest area of concern that we have in this whole, 
with regard to this issue, is with regard to the issue of schools, and 
the issue of local control versus whether the legislature is acting as 
a super school board, and we tend, in the legislature, too often I 
believe, to set requirements for local schools that ought properly to 
belong in the purview of local school boards. 

Unfortunately, our local school system sometimes comes and ex- 
pects us to make decisions that are too controversial for them to 
make, and we too often agree to do it. 

Mr. KINDNESS. Sounds a little bit like Ohio. 
Ms. DEATHERAGE. It is familiar, yes, I am sure. 
Mr. KINDNESS. Thank you very much. 
Ms. DEATHERAGE. Thank you. 
Mr. KINDNESS. YOU are back, Mr. Chairman. 
Mr. HALL. Thank you very much for your testimony, Ms. Death- 

erage, and we will certainly take it into consideration. 
Ms. DEATHERAGE. Thank you for the opportunity to appear here. 

And we will be glad to work with the subcommittee in any way 
that we can be of assistance. 

Mr. HALL. Thank you. 
Our next witness will be Richard Hastings, Director of the Divi- 

sion of Certification and Program Review in the Department of 
Education. 

Mr. Hastings, we welcome you to this hearing. 

TESTIMONY OF RICHARD HASTINGS, DIRECTOR, OFFICE OF STU- 
DENT FINANCIAL ASSISTANCE (MANAGEMENT SERVICES), DE- 
PARTMENT OF EDUCATION 

Mr. HASTINGS. Thank you, Mr. Chairman. As you will note, I 
have been kicked upstairs recently, so I am now the director of the 
office of student financial assistance for management services. 

I will just summarize this short statement that we have. Basical- 
ly, the Department of Education likes the provisions of 4614. We 
would prefer to see the Congress enact S. 1249, which the Senate 
has been working on now for some time, which contains many of 
these same provisions and some others as well, which we believe 
would significantly assist us in debt collection. 

Just a word of background. The Office of Student Financial As- 
sistance is responsible for about 96 percent of the delinquent debt 
in the Department of Education, and about 97 percent of all the 
audits in the Department of Education are audits of student finan- 
cial assistance programs at the some-6,000 schools that participate 
in these programs. 

Of the $3 billion currently outstanding in the Department of de- 
linquent debt, about $600 or $700 million are related to student 
loans currently in the hands of the Department for collection, and 
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the remainder of the student loan debt is in the hands of either 
State guarantee agencies or in the hands of schools that are par- 
ticipants in the national direct student loan program. 

Two points I would like to comment on specifically. One is the 
use of independent contractors for collection services. As you know, 
we have specific statutory authority to use contractors, and we let 
three ver>- l£u-ge contracts last November. Those contracts are lo- 
cated in San Francisco, Chicago, and Atlanta, and have nationwide 
coverage. 

We have about 300,000 loans with a face value of almost $500 
million currently placed with those collection agencies. And in the 
first 5 months of activity on those contracts, those contractors have 
collected over So million to date. 

I expect that the Office of Student Financial Assistance will 
probably show an increase in our collections on defaulted student 
loans of somewhere in the neighborhood of 25 percent for this fiscal 
year, part of which, certainly, is attributable to new procedures, 
but a great part of it also attributable to the use of contractors. 

We have had no significant complaints from delinquent borrow- 
ers. We do get lots of letters about the fact that we are using collec- 
tion agencies, and people don't like the fact that somebody has fi- 
nally found them and asked them to pay their legitimate obliga- 
tions, but we have had no significant letters alleging abuse or vio- 
lations of Federal statute. 

The other point—and this is really just an aside—but one of the 
things that I am responsible for supervising in the Office of Stu- 
dent Financial Assistance is the resolution of all of those audits. 
Our regulations require that all schools be audited at least once 
every 2 years, so we get about 3,000 audits a year on schools, many 
of which are, of course, public institutions, and are entities of State 
governments. 

I would just say that we have very effectively used at least the 
threat of offset on previous occasions in order to get public institu- 
tions to repay what we believe were just claims. 

So, I think we would be very interested in any changes the Con- 
gress proposes to make in that area. 

I would be glad to answer any questions you might have at this 
point, Mr. Chairman. 

[The statement of Mr. Hastings follows:] 
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^        Statement of 

Richard A. Hastings 

Director, OSFA 
(Managenent Services) 

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE: 

thank you for this opportunity to be heard on H.R. 4614. 

In sutBoary, the Department of Education welcomes any added tools which will 

aid us in our continuing efforts to collect the $3 billion currently ontstandlog 

in delinquent debt. 

This measure does provide some useful statutory additions %rhlch would help 

us to become more current in the collection of Federal receivables. 

We would urge the Congress to enact S. 1249, the "Debt Collection Act of 1981", 

which the Administration believes would more comprehensively address current 

gaps In applicable law. 

In order to help the Subcommittee In its deliberation, however, we are providing 

specific comments on the provisions of H.R. 4614. 

PROTECTION OF FEDERAL COLLECTORS 

This provision would be most helpful in providing further protection to 

collectors who must make personal visits in the collection of loans.  It would 

also be useful even in those cases where contact is primarily by telephone, 

since it is not inconceivable that an unhappy debtor might attempt to gain 

entry to the collector's place of business and threaten his safety. Ve support 

this provision. 

CLARIFICATION TO THE STATDTE OF LIMITATIONS FOR ADMINISTRATIVE OFFSET 

Providing government agencies wit"-, the ability to collect, by.administrative 

offset, a debt owed by Federal employees to the Federal government beyond the 
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staCuU of limitations oandate of six years is a limited but velcooe addition. 

We welcome this limited addition since many of the National Defense/Direct loans 

which are now In Federal hands for collection are older than six years. 

INTEREST AND PENALTY ON INDEBTEDNESS TO THE UNITED STATES 

We especially welcome this general authority to impose interest and penalty 

payments on delinquent debt. 

We are not entirely clear as to whether Che collection of student loans 

would be covered under this provision, since the interest rate on these loans 

is a matter of contract, and would welcome clarification of the Congress's 

Intention. 

SERVICE OF SUMMONS 

At a recent conference on the collection of Federal debt we became aware that 

some U. S. Attorneys are already experiencing problems with service of summons 

as a result of decreased availability of marshalls.  In fact, we have been 

asked to provide funds to the U. S. Attorney's office In Baltimore in order 

that his olfice can pay $20 or $2S per service to private process serving 

agencies. 

We believe that this amendment to the statutes would greatly expedite the 

Jadiclal process and increase our collections. Accordingly, we would welcome 

its adoption. 

CONTRACTS FOR COLLECTION SERVICES 

As the Committee knows, the Department of Education has specific authority 

to use private collection agencies. After a two-year pilot period, Che 

Department awarded three contracts In November of 1981 and implemenced them 

In January of 1982 tor Che collection of over $1 billion In student loans. 

We currently have placed 306.422 loans with a face value of $463.6 million 

with these contractors. These contractors have collected $5.1 million Co 

date. We have experienced no significant complaints from debtors. 

The availability of this option to all Federal agencies would be most welcome. 

Thank you for the opportunity to be heard on this measure.  I would be most 

pleased to aa^et jpy  questions which the Coomlttee might have at this time. 
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Mr. HALL. YOU state in your summary, or testimony, that there 
is $3 billion currently outstanding in delinquent debt. 

Mr. HASTINGS. Yes, sir, in the Department. 
Mr. HALL. When you say delinquent, how much over 90 days is 

that? What do you call a delinquent debt? When does it become de- 
linquent? 

Mr. HASTINGS. I can't speak for the entire Department on it, as 
that represents debt which is not just in the Office of Student Fi- 
nancial Assistance. It includes primarily those pieces which are not 
student financial assistance related, such things as higher educa- 
tion facilities loans, or dormitory loans at institutions. Those are 
the other two major components. 

So far as the student financial assistance programs are con- 
cerned, a loan is delinquent within 60 days, I believe, after pay- 
ment is supposed to have been made, and goes into default 120 
days after payment is due. 

Mr. HALL. SO, what policy does the Department use now when a 
debt is 120 days overdue, with reference to trying to enforce collec- 
tion of that indebtedness? 

Mr. HASTINGS. It depends on who has the responsibility for col- 
lection. The national direct student loan program, as you know, is 
the old National Defense Elducation Act loan program, which has 
been around since 1958, and is a revolving fund at institutions with 
the Federal Government providing an annual influx of capital, 
which the institutions then use to make loans. 

Schools decide who the recipients are under Federal statute, and 
they also have the responsibility for collection of those loans. 

For far too many years, institutions were either unwilling or in- 
capable, in some cases, of assuming the collection responsibility 
which they had by statute, and the Department ultimately pub- 
lished regulations requiring due diligence on the part of institu- 
tions. 

More recently, we have allowed institutions to turn over some 
portion of those defaulted loans to the Federal Government directly 
for us to collect. We have only about 25 percent of the defaulted 
loans in the national direct student loan program, however. 

Mr. HALL. Who has the other 75 percent? 
Mr. HASTINGS. The institutions do. They have about  
Mr. HALL. IS there any supervision by the Department on these 

institutions to collect those defaulted loans? 
Mr. HASTINGS. Yes, sir. As a matter of fact  
Mr. HALL. What do you do? 
Mr. HASTINGS. We have several vehicles. First of all, with respect 

to the default rate at the institution, this year, the Department 
issued a new procedure in the allocation of newly appropriated 
funds for Federal capital contribution to the national direct stu- 
dent loan funds, and institutions which had default rates in excess 
of 25 percent received no new Federal capital contribution. 

Institutions which had default rates between 10 percent and 25 
percent were penalized on a pro rata basis, depending on the sever- 
ity of their default rate. That is point one. 

Point two: We have a series of ongoing program reviews conduct- 
ed by our 10 regional offices around the country. We select institu- 
tions to be reviewed on the basis of indicators of probable manage- 
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ment problems, one of those being the default rate in the national 
direct student loan program. 

Mr. HALL. That is not what I have in mind. My question is, if 
you have a school with a 25-percent default, you say there is no 
more money given to that school as long as that default rate is in 
that area? 

Mr. HASTINGS. That is correct. 
Mr. HALL. What do you do about trying to collect that 25 per- 

cent? 
Mr. HASTINGS. Well, I am getting to that. 
We have, as I say, right now, we have direct Federal responsibili- 

ty for collecting only about one-fourth of the entire portfolio. The 
institutions have the responsibility for collecting that. 

One of the problems we have is that we have some questions 
about recycling the money, whether the money when collected 
would go back to the Treasury, or whether it could then be availa- 
ble for  

Mr. HALL. I am not concerned with that, Mr. H£istings. My ques- 
tion is, what affirmative action do you take to collect that money 
that is not paid? Let's take the particular school that owes you, 
that is 25 percent delinquent. 

Mr. HASTINGS. Yes, sir. 
Mr. HALL. Let's say that that school owes you $350,000. 
Mr. HASTINGS. Right. 
Mr. HALL. What does the Department do to collect that $350,000? 

I know you don't pay them any more money while they are delin- 
quent. 

Mr. HASTINGS. Right. 
Mr. HALL. What do you to collect it? What steps do you take? 

One, two, three. 
Mr. HASTINGS. First of all, the institution does not owe the Fed- 

eral Government the money. The student owes the fund at the in- 
stitution the money. There is a matching provision in the national 
direct student loan program. That money is 90 percent—originally, 
it is 90 percent Federal capital, which is matched by 10 percent in- 
stitutional  

Mr. HALL. Whose responsibility is it to collect the delinquent 
amount? 

Mr. HASTINGS. The institution. 
Mr. HALL. All right. Is there any obligation on the Government 

to assist that institution in collecting that money? 
Mr. HASTINGS. We have attempted to assist institutions in sever- 

al ways. One of them is by using the stick which I just mentioned a 
minute ago, which is a fairly severe penalty, as we can well testify, 
given the public comment we have had on that procedure this year. 
Because it seriously impairs the cash flow of some institutions. 

Second, we published a series of regs in 1976 concerning due dili- 
gence required in the collection of these loans, and we have con- 
ducted in conjunction with the National Association of College and 
University Business Officers, and the National Association of Stu- 
dent Financial Aid Administrators, a series of workshops around 
the country on how to collect these loans. 

Third, we have encouraged institutions to use private collection 
agencies when they are incapable of collecting the loans them- 
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selves. We also are looking at the question of whether or not it is 
in the interest of both the Federal Government and the students 
and the schools involved to develop new procedures to have more of 
those loans come to the Federal Government for collection, either 
directly through the employees we have in our regional offices, or 
through the use of our contracts, which we have now let. 

We believe that these private collection agencies are a very effec- 
tive tool in this effort. 

Mr. HALL. You say you are talking about new procedures. Do I 
understand by that that the old procedures are not working. 

Mr. HASTINGS. We don't believe that they have been adequate, 
Mr. Chairman, and that is one of the reasons why we went to the 
use of private collection agencies. And I think our collection results 
are showing that. 

Mr. HALL. And you say since November 1981, out of $500 million 
that was owing—where you have the private collectors in Detroit, 
Chicago, and San Francisco, you collected $5 million since then? 

Mr. HASTINGS. The collection agencies began to get those notes at 
the end of January. They have had about 5 full months of experi- 
ence now, and they have already collected $5 million in those 5 
months. 

Mr. HALL. Does the Department have any responsibility at all, 
statutory responsibility, to mandate that these colleges collect 
these funds that are owing? 

Mr. HASTINGS. I think the answer to that question is yes, Mr. 
Chairman, we do certainly have an oversight responsibility in that, 
and the statute does presume that at some point, the Secretary of 
Education might dissolve those funds, and at that point, the nine- 
tenths of the fund which originally came from Federal funds would 
come back to the Federal Government, so that there is certainly a 
Federal oversight responsibility on that. 

Mr. HALL. Does the Department have any requirements for due 
process in its debt collecting efforts, and do these requirements 
arise from specific statutes, and would these statutes for a due 
process requirement be affected by passage of this bill, 4614? 

Mr. HASTINGS. Are we discussing student loans? 
Mr. HALL. Yes. 
Mr. HASTINGS. We have  
Mr. HALL. For any of its debt-collecting efforts, whatever those 

efforts may be. 
Mr. HASTINGS. When we wrote the request for proposal for the 

collections contract, I was informed at that point that we were not 
required to observe all the requirements of the Fair Debt Collection 
Act. 

However, we did put in all of the provisions as requirements on 
our own part. As I said, we have had no complaints about the use 
of those agencies, and I don't believe that we would have any prob- 
lems with the bill as it is currently written with respect to due 
process. 

Mr. HALL. IS the $3 billion that is currently outstanding an 
amount that stays in that general vicinity at all times, because of 
the magnitude of money that continues to flow into these areas? 

Mr. HASTINGS. As a matter of fact, as I recall the figures, I be- 
lieve the number has increased over the last year. In part  
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Mr. HALL. The indebtness  
Mr. HASTINGS. Yes. 
Mr. HALL. The delinquency has increased? 
Mr. HASTINGS. Yes, sir. 
Mr. HALL. By what figure? 
Mr. HASTINGS. I can t give you the percentage. I could supply 

that for the record, but in part, that is  
Mr. HALL. Would you make that a part of the record? 
Mr. HASTINGS. Yes, sir, I will provide that. 
[The information follows:] 

EDUCATION DEPARTMENT-DOLLARS DELINQUENT 
[In HnnarKhl 

FisialiiHr— 

1979 1980 1981 > MK 

NDSL program _      J73I,7« M24,M5 J896.495       $974,000 
GSL program      1,226,369 1,439,554 1,694.095      1,945,000 
Other ED programs       220,982 220,982 220,982        220,98? 

Total delinquent     2.179.094 2,485,031 2.811,782     3,139,982 

' nw above figures repfewl the total Mlais detinginnl wittiin tlw Deoanment of Education Iliese tigures do not lake mto accouil dotoi 
colkcttd by ttit Deiiartraiit on tbese delinquenoes 

EDUCATION DEPARTMENT-DOLLARS COLLECTED 
|ln thousands! 

Tisolirar— 

1979 1980 1981 > 1982 

Dollars dellnquedt    $2,179,094    $2,485,031    $2,811,782    $3,139,982 
less Cumulative dollars collected         91.840        134.634        180.822  mm 

Total delinquent due      2.087,254      2.350.397      2.630.960     2,906,982 

• Fiscal yeai 1982 Itgures are eslmales 

Mr. HASTINGS. In part, that is due to the nature of the guaran- 
teed loan program, particularly, which as you may know, acceler- 
ated like crazy over the last couple of years, and most of that paper 
is in the hands of State guarantee agencies for collection. 

Mr. HALL. Do you have any problem—and you have heard some 
testimony here today, I am sure, about the administrative offset 
provision. Do you feel that you have the proper authority to admin- 
istratively offset one debt against some other area that money has 
been paid to an agency or to an entity? 

Mr. HASTINGS. I am not going to get into the question of legal 
authority, sir—because I am not an expert on that—but I am 
aware of the fact that we have, on several occasions, and I would 
say probably over 100, in my experience, been able to effectively 
collect the debt either by direct application of the offset in a very 
few instances, or the threat of such offset in many more instances. 

Mr. HALL. Have you had any difficulty in arriving at whether or 
not a claim is a debt with any of the people that you have dealt 
with? 

Mr. HASTINGS. Well, let me just describe briefly  
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Mr. HALL. Would that have been brought up today as a distinc- 
tion between the two? 

Mr. HASTINGS. Yes, sir. Right. And we have had some questions 
about that, I think, in the past. The schools, typically, are audited 
by independent Certified Public Accountants. In a very few in- 
stances, they are audited directly by our Inspector General's Office. 

The IG's Office receives the CPA audits, reviews them for techni- 
cal competence, then gives them to the program officials for resolu- 
tion and ultimately for sending out a final demand letter to the au- 
dited entity. 

We believe that we have afforded more than adequate due proc- 
ess in that the auditor does not work for the Department of Educa- 
tion. He is, in fact, an employee of the institution. 

We make the determination as to whether or not to sustain the 
auditor, and we do not always sustain the auditors, and I think the 
Department's record is about 50-50, in fact, with respect to items 
that are sustained. 

And then, ultimately, we do provide either for an informal chain- 
of-command appeal process or, in the case of State grant programs, 
we have a formalized audit appeal board. One of the problems we 
have had, though, I must say—and I know that Jim Thomas, our 
Inspector General, has expressed these concerns repeatedly—is 
that it is always to the audited entity's benefit to drag the process 
out as long as possible, because there are no penalties. They are 
paying no additional interest on the money the State received. 

It is always to the audit entity's advantage to appeal, because 
they are paying no interest on that amount, and some of these 
things—for instance, in Title I, of elementary and secondary, where 
there have been rather large audit exceptions that have dragged on 
for literally years and years, while States have attempted to appeal 
the process continually. 

Mr. HALL. Thank you, Mr. Hastings. 
Mr. Kindness of Ohio is recognized. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
Mr. Hastings, I would like to get a little bit better feel of the ex- 

perience to date and what you are projecting with regard to the 
collection of the sums that have been turned over to collection 
agencies, some 306,000-plus loans, $463.6 million, 5 months, about 
$1 million per month average. 

Is that beginning to accelerate? Do you project an acceleration in 
collections? 

Mr. HASTINGS. That is a good question. In fact, we were supposed 
to have a meeting next week with our three regional administra- 
tors who are responsible for collecting those loans to discuss what 
our goals are going to be for the next fiscal year. 

It is difficult to say for certain where the collection agencies are 
going on that right now. If you look at the experience over the last 
5 months you are not going to sustain that kind of rate forever. 
One of the things obviously that is happening is that you have 
what is known as creaming going on. They routinely send a letter 
to every one of these people when they get the loan the first time, 
to try and recover as much money as possible, as cheaply as possi- 
ble, since they are working on a commission basis. 
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At some point, you then really have to start doing the hard work 
on that, and we do have some very specific requirements that have 
to be met on each note before it is returned to the Federal Govern- 
ment by the collection agency. 

I expect the numbers to go up, although they have been leveling 
off a little bit over the last 2 months. I would expect, next year, to 
show an increase, and I think it would probably not be unreason- 
able to expect something in the same order of magnitude that we 
have had this year. 

Mr. KINDNESS. So that, in all likelihood, at least considering the 
current economy conditions, you can't really anticipate much accel- 
eration in that rate of collection? 

Mr. HASTINGS. Well, one of the problems you have got to keep in 
mind here is that this is paper which has been worked—if it was a 
national direct student loan, for instance, and if the institution fol- 
lowed our regulations, they have worked it, they have sent it to a 
private collection agency. They then turned it over to us. We have 
worked it for 120 days and/or we have sent it to a private collec- 
tion agency. 

So some of this paper has really been worked to death. And we 
also have particularly a problem in the national direct student 
loan program. Some of that paper is really moldy stuff, and we 
don't have good addresses or social security numbers, things which 
make it more difficult to collect, certainly. 

Mr. KINDNESS. But at the current rate, you would expect, with 
the groups of loans that have been turned over to the collection 
agencies, you would expect a decline to start occurring some time 
not too far  

Mr. HASTINGS. You have got two questions. One is the rate of ac- 
celeration, if you will, and the other is the total dollars collected. It 
is like an annuity insurance policy. You have a $1,000 note, and 
you start your collection today. You are going to benefit from that 
for several months, or maybe even a year, depending on the pay- 
ment plan the borrower has. 

And the question is how many more of those people are you 
going to convert to repayment next month, and the month after 
that, and the month after that, and those start accumulating euid 
building on themselves. I think the absolute dollar volume certain- 
ly is going to go up, simply because of the annuity effect. 

Whether or not the acceleration rate will increase at the same 
rate is something I am uncertain of at the moment. 

Mr. KINDNESS. Thank you. Mr. Chairman, I yield back. 
Mr. HALL. Thank you, Mr. Kindness. We have a vote on, we will 

recess here for 10 minutes. When we come back, we will probably 
go on the 5-minute rule, due to the fact that we have two other 
persons to testify, and time is becoming a factor. 

[Recess.] 
Mr. HALL. Our next witness will be Mr. Robert Ford, Deputy As- 

sistant Attorney General, Department of Justice. 
Mr. Ford, glad to have you, and you may proceed, please. 
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TESTIMONY OF ROBERT N. FORD. DEPUTY ASSISTANT ATTORNEY 
GENERAL, CIVIL DIVISION. DEPARTMENT OF JUSTICE 

Mr. FORD. Good morning, Mr. Chairman. 
Because the committee has heard a lot of testimony this morn- 

ing, and is running late, if it is all right with you, Mr. Chairman, I 
will just waive the reading of my statement, and submit it for the 
record. 

There are a few points that I would like to make. The Depart- 
ment of Justice plays in this arena in a dual role. Our major role is 
as the Government's debt collector of last resort. 

As the gentleman before me testified, it is after these debts have 
become delinquent, after the agencies have tried to collect them, 
and send them to debt collection agencies, and nobody succeeds, 
that we get them. 

And we have done a pretty good job so far this year. Just to give 
you an idea of the magnitude of our collections we started record- 
ing cash separately from other kinds of collection activities, such as 
foreclosures and those things, this year. 

And through the month of May of 1982, our U.S. attorneys, who 
bear the primary brunt for collecting this money for the United 
States, have collected over $100 million so far this year, in cash. 

We think they are doing an exemplary job, and we think that 
they are doing it because the Attorney General has emphasized it 
as a priority of his, as well as a priority of this administration. 

A couple of things that we think we need as the Government's 
debt collectors of last resort that we thought were pretty safe, now 
seem to be in jeopardy. One is the provision for service of judicial 
process by registered or certified mail. That is included in your bill. 

We thought that it was redundant earlier last month, when we 
discussed it with your staff, because of the proposed amendments 
to rule 4 of the Federal Rules of Civil Procedure. I understand that 
a fellow Member of Congress has introduced a piece of legislation— 
I don't know the bill number, offhand—that would postpone the ef- 
fective date of the amendments to rule 4, which would provide for 
service by registered or certified mail, until October 1, 1983. 

That is very important to us because without having service by 
registered or certified mail, it becomes a tremendous burden on the 
U.S. Marshal Service, and as I am sure all the members of the 
committee are familiar, the Marshal Service is an overworked or- 
ganization, and one that has a lot to do transporting prisoners, pro- 
viding for the safety of judges and other things. By the nature of 
things, service of process for a student loan default for $2,500, 
simply cannot be the highest priority that they have. 

So the service of process issue is one that is very important to us 
as collectors of last resort. 

A couple of vignettes, if I may give them to you to tell you—give 
you an example of the things we face. Just last Friday, I was called 
by a distraught attorney from the Department of Labor. This 
woman informed me over the phone that they had been trying in 
vain for months to collect $2.58,000 from an organization that they 
had previously funded and determined had used the funds errone- 
ously. 
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And just by accident, they found out that the HHS Department 
was about to issue the same organization a check for $400,000 for 
some other program. They tried to convince the folks at HHS to 
withhold from the $400,000, $258,000, or at least say to the grantee, 
"We will not give you the $400,000 until you pay the Department 
of Labor the $258,000." 

However, HHS said, "We have no authority to either withhold, 
set off your $258,000 against our $400,000, nor do we have any au- 
thority not to give them the check when it is due to them." 

This is an example of the kind of problem that we see every day, 
where one part of the Government is trying to collect money from 
an entity that another part of the Government is about to give 
money to, or has given money to. 

I met with the U.S. attorney for the eastern district of Texas, 
Bob Wortham, from Beaumont, not too long ago. As a matter of 
fact, when I was just with him in Minneapolis at a meeting earlier 
this week, he brought to our attention a provision in the statute, 
pursuant to which one of the educational grant programs—educa- 
tional loan programs, probably was a Freudian slip when I said 
grant, because I don't think we get a lot of them back—under the 
educational loan program, the Secretary of Education was author- 
ized to guarantee certain Federal loans to students only if there 
was not a cosigner. 

Now, it seemed to him as the person out in the field trying to 
collect the money, that there certainly should not be a big impedi- 
ment to trying to get cosigners on these loans. Maybe not have a 
statutory provision that would require a cosigner in every case, be- 
cause some folks may not be able to get a cosigner. 

But it sure seemed to be backward to have a statute that forbad 
the Secretary from authorizing an insured loan if there was a co- 
signer. These are the kinds of situations that we find to be incon- 
gruous. They make it very difficult for us to collect. 

The one other point that I would like to make is I am not sure, 
after reading your bill, whether or not agencies, or U.S. attorneys 
offices as their final collectors, would be permitted, would be re- 
lieved of the provisions in the Privacy Act that would permit us to 
report to credit bureaus that Bob Ford hasn't paid his student loan, 
so that when Bob Ford goes to get a loan to buy his car, the local 
credit bureau would inform the lendor that Bob Ford is a bad 
credit risk. 

We think that that would be of tremendous benefit to the agen- 
cies in collecting, and to us in collecting, if the debtors knew that 
there was a deterrent, that is, that their credit rating was going to 
be affected adversely if they did not pay back the Government 
what was owed to the Government. 

I will be happy to try to answer any questions, Mr. Chairman, 
that you or the committee members have. 

[The statement of Mr. Ford follows:] 
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The Depament of Jusc4ce, la the United States' collector 

of laat reaort. Litigation and enforceaent of Judgments ara 

the ultlnate collection weapona. The credibility of the entire 

collection effort is enhanced by the knowledge that effective 

litigation and post-Judgaent reaedles will be pursued. 

The governaent, as a lender of noney, la different from the 

private sector. Governoenc financing is frequently provided be- 

cause coomercial credit is not available and to accomplish some 

social goal. It is not surprising, therefore, that government 

collections nay lag behind those in the private sector. 

Paramount to any collection effort is the presence of adequate 

credit infonnatlon auch aa the nature of the debt, its amount, and 

the location of the debtor. Utilization of such Information in- 

creases not only the effectiveness of litigation, but the entire 

process. 

The Department of Justice la committed to devoting resources 

and efforts to deal with collection matters vhlch are referred 

to us and to provide leadership and guidance to our client 

agencies. The legislation under consideration by the Subcommittee 

will enhance and assist these debt collection efforts. 
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Mr. Chairman and Members of Che Subcommttcee: 

I appreciate the Subcommlccee's Invlcaclon Co dlacuss the debt 

collection activities of the Federal Government as they relate to 

the Department of Justice.  The Attorney General has testified 

several times himself Chat collecting money owed the United States 

by delinquent debtors is a major initiative of this Administration 

as well as a priority of his for the Department of Justice. 

The Department plays a dual role in Che debt collection arena. 

First, we serve our agency clients as collections attorneys. 

Virtually every Federal agency seeking to reduce its outstanding 

debts to Judgment must refer its delinquent accounts to us. 

Our second role is related to the civil and criminal debts 

owed Co Che UnlCed SCaCes dlrcccly because of some DeparCmenC of 

JusCice acclvlcy.  Criminal fines, anclcrusc penalcles, and civil 

fraud penalcles are examples of Chis area of our debc colleccion 

acclvlcles. 

Our firsc role, suing Co collecc Che dellnquenc debc* for our 

client agencies, is more Important than our second in terms of 

numbers of claims and in dollars of debt due.  In addition, for the 

agencies to be able to carry out an effective pre-litigation debt 

collection program, there must be a credible Chreac of liclgacion 

Co gec Che recalclcranc debcor's aCCendon.  A collection program 

ChaC cannoc rely upon a swift Judicial process, followed, if neces- 

sary, by attachment of property, gamishmenc, or oCher seizures 
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permitted by law, will adveraely affect not only the likelihood of 

collecting clalns referred to Justice for litigation, but also the 

collection rates by the agencies in their pre-litlgation efforts. 

Debtor's incentives to enter into voluntary repayment plans with 

creditor agencies diminish drastically where the debtors have reason 

to believe that no serious collection litigation effort will, or 

can, be made. 

In our second role, mentioned above, our collections activities 

are more akin to those of other creditor agencies.  One major differ- 

ence, however, is that to the extent that criminal fines are imposed 

by Judges on the basis of calculations unrelated to a debtor's 

ability to pay, many of the debts we must carry on our books are 

less realistically collectible than, say, a loan made to someone to 

buy a home or finance a college education.  Furthermore, I understand 

that at the present time, we cannot compromise or settle criminal 

fines and therefore they stay on our books as "receivables" until 

paid or until we learn that the debtor has died. 

We play these dual rolea in an arena in which estimates are 

that some $33 billion in debts owed the United States are overdue 

and in which the President has said that a comprehensive effort 

will be made to collect this delinquent debt.  If the Government Is 

to make a significant reduction in this delinquent debt, our roles 

are crucial because litigation and the ability to execute and 

enforce Judgments obtained In litigation are the ultimate collection 

weapons. 



304 

The principal statute governing the government's debt col- 

lection efforts is the Federal Claims Collection Act, 31 U.S.C. 

i 951.  Under the Act, the Attorney General and the Comptroller 

General are Jointly responsible for prescribing the regulations 

governing federal agencies in collecting claims owed the United 

States. One of the purposes of the Act and regulations is to 

sake the government's efforts more comparable to the private 

sector. Giving agencies the flexibility needed in collecting 

Boney, Including compromise authority, helps to establish an 

environment where the referral of a debt to Justice for court 

action is a last resort, as is true in the private sector. 

Included in the standards issued by the Attorney General 

and the Comptroller General are requirements for written demands 

informing a debtor of the consequences of falling to pay a debt. 

4 CFR 102.2. Also set forth are provisions for the administra- 

tive offset of a debt against accrued compensation. 4 CFR 102.3. 

Guidance is given in the compromising of claims and in the deter- 

mination to terminate collection activity, 4 CFR 103 and 104 . 

Standards for referring the matter to the Department for litiga- 

tion are found in 4 CFR 105. Overall, the regulations stress 

that the conduct of the litigation resulting from uncollected 

dabts, although significant, is but part of the wider effort 

needed to ensure that the government is repaid monies it has 

advanced. 

While much can be learned from the private, sector, it is 

Important to realize that the collection of monies owed the 

government is much more difficult than debt collection in the 



private sector.  For example, governnent agencies are typically 

lenders of last resort.  In making or guaranteeing loans, govern- 

nent agencies are not Intended to be In competition with private 

commercial lenders.  Typically, government financing Is provided 

only because commercial credit would ordinarily not be available. 

Accordingly, even under the most efficient system, government col- 

lections may be expected to lag behind efforts In the private 

sector. 

Similarly, until recently, the collection of monies In many 

areas has not historically been given a high priority In govern- 

ment.  There were Incentives to disburse monies via agency pro- 

grans, but not to collect previously advanced funds.  Little 

attention was devoted to screening a particular borrower in terms 

of his ability to repay, maintaining adequate records concerning 

the loan, keeping track of the whereabouts of Che debtor, and 

Instituting prompt and appropriate action when default did occur. 

Under such circumstances, one can understand the difficulties 

which arise when these debts are now sought to be collected. 

As I mentioned previously, the Department of Justice is the 

government's collector of last resort.  Under the Federal Claims 

Collections Standards, claims are to be referred to the Depart- 

nent of Justice, and its United States Attorneys, only after 

vigorous and exhaustive collective efforts by the relevant agency 

have proven to be fruitless.  By the very nature of the process, 

Che probability of collecting a debt decreases with the age of 

the Indebtedness.  Institution of litigation therefore is the 

culmination of efforts which have previously failed to produce 

adequate results. 
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The efforts which can Improve the results of collection 

litigation Include those which will improve the overall effec- 

tiveness of the system and lessen the likelihood that a matter 

will have to be referred for court action.  Vital Co these en- 

deavors is accurate credit data concerning the debtor, including 

the nature of the debt, Its amount, aupporting documentation and 

the debtor's ability to repay the debt.  Just as important, if not 

more so, is an accurate address for the debtor.  Finally, since 

claims do not improve with age, it is Important that action be 

commenced within a reasonable period after default. 

To a large degree, the Department depends upon its clients, 

the departments and agencies, for the foregoing information. 

Sufficient and accurate information permits the Department 

to make the Informed decision necessary to determine whether to 

institute litigation. To evaluate the debtor's ability Co pay, 

and therefore whether it is worth devoting resources to pursue 

the debt also permits a fair determination as to whether the 

debt should be compromised or whether a payment plan Is a viable 

alternative.  Finally, such information provides the Department 

with the ability to enforce a judgment against the debtor. 

While such information is essential to successful litigation 

by Che Justice Department, its greatest use is to the agencies 

which are owed the money. Not only does such information make 

for a more reasoned decision as to whether to even lend money, 

it also permits an agency to be a better collector of its funds 

when borrowers go Into default.  The most effective means to col- 
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lect a debc la to collect it prior to litigation.  When an agency 

makes an infonaed decision to recoaonend a matter for litigation, 

the likelihood Is that there will be less of a need for litigation. 

The validity of the debt, the location of the debtor and his or 

her assets will be deceralned.  Where these factors arc present, 

the necessity to institute legal action is significantly lessened. 

To proceed without adequate credit information Is ineffec- 

tive and an inefficient utilization of resources.  While a Judg- 

ment against a defendant. If located, may be readily obtainable, 

the debtor may be Judgment proof.  With the range of state gar- 

nishment statutes, post Judgment enforcement becomes difficult, 

if not impossible, without adequate Information. 

While the Department is dependent upon Its clients for the 

necessary information, we are cognizant of our responsibility for 

leadership and guidance as to what Is needed.  We are devoting 

resources and efforts to meet this obligation.  For example, we 

have conducted a forum with several agencies to formulate a 

standardized system of referring cases for litigation.  We have 

also met with agencies who have experienced particularly high 

default rates in specific regions, to devise ways to push such 

cases expedltlously into the system so as to deter others who 

might receive an impression of laxity on the part of the govern- 

ment. 

We also recognize that the Department and Its U.S. Attorneys 

must be equipped to deal with collection matters referred for 

possible litigation.  We have recently conducted several training 

sessions throughout the coOntry with an emphasis on the clerical 
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and procedural tasks In debt collection. A bonus Incentive plan 

for those In collection work is also being Implemented. A stand- 

ardized manual for use throughout all the Judicial districts is 

being prepared.  Finally, an accurate docket and reporting system 

to monitor not only a particular case, but also the entire system, 

is being implemented. 

The legislation under consideration by the Subcommittee will 

facilitate improved collection procedures by the government.  It 

has the support of the Department of Justice.  In addition to re- 

asserting the serious concern that the Congress and Administration 

share with respect to collecting the debts owed to the United 

States, it will in a practical sense permit a more efficient and 

effective system. 

This completes my prepared statement Mr. Chairman.  I would 

be pleased to respond to any questions you or the other members 

of the Subcommittee may have. 

Mr. HALL. Thank you, Mr. Ford. 
I would like to know the solution that came about in this 

$250,000 offset against the $400,000 that was being paid, was any 
solution arrived at in that deal that you mentioned earlier? 

Mr. FORD. I had talked to the labor attorney about that Friday. I 
told her I did not, as a lawyer at the Department of Justice, have a 
legal solution for her. As a matter of fact, I had to leave Monday to 
meet with the U.S. attorneys—Sunday, as a matter of fact, to meet 
with the U.S. attorneys in Minneapolis. 

I don't know the end of that yet, but my personal advice to her 
was try to convince HHS to withhold it, and let them sue us. At 
least then, we've got the money. I tend to think of these things per- 
haps as a lawyer would from a practical solution, maybe that is not 
the ideal solution, but I always believe if you and I have a dispute 
about money, and I have got it in my hand, then I am in better 
shape than you are. 

Mr. HALL. Mr. Ford, do interest and penalties presently accrue 
on criminal fines, or antitrust penalties, and civil fraud penalties? 

Mr. FORD. Not on criminal fines, I don't believe, Mr. Chairman. 
But they do, pursuant to the civil fraud statutes. The statute itself 
imposes certain penalties. There are treble damage penalties in 
certain civil fraud situations. There are also treble damage penal- 
ties in certain antitrust situations. 

And I think we would have to look at the specific statutes under 
which we would be bringing the collection action  

Mr. HALL. Would any of those areas, antitrust penalties and so 
forth, be affected by the provisions on interest, administrative 
costs, and penalties contained in section 4 of 4614? 
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Mr. FORD. I am not sure, sir. If the provision of this statute was 
"notwithstanding any other provision of law," I would suspect that 
it probably would. I haven't looked back at the other individual 
statutes, Mr. Chairman, to compare them. 

We would be happy to try to do that for you if it would be of 
assistance to the committee. 

Mr. HALL. If you would. 
What is the opinion of the Justice Department on the fact that 

H.R. 4614 places no statute of limitations on administrative offsets? 
Mr. FORD. The Justice Department took the position when we 

wrote to the Office of Management and Budget, that litigation at 
some time ought to come to an end. So I think it was the official 
position of the Department of Justice that there should be a statute 
of limitations, an end to the period of time during which the Gov- 
ernment could seek to collect money by litigation. 

I don't believe that the Department has taken a position adverse 
to the administrative offset provision. 

Mr. HALL. Has any time been agreed upon or suggested? 
Mr. FORD. There is  
Mr. HALL. AS to the statute of limitations on these matters, off- 

sets? 
Mr. FORD. The administrative offsets? 
Mr. HALL. Yes. 
Mr. FORD. Not to my knowledge, sir. There is, I am sure you 

know, the 6-year statute of limitations on litigation. 
Mr. HALL. What is a "claim?" What is a claim under the Federal 

Claims Collections Act? Is it the same as a debt? If so, what is a 
debt? 

Mr. FORD. Well, I suppose from a legal definition, we could cer- 
tainly agree that a debt—once a claim was reduced to judgment, to 
final judgment, it would become a debt. As one of your counsel and 
I were discussing during one of the breaks, while you gentlemen 
were voting, it seems to be that a debt is what I say you owe me, 
and a claim is what you call that which I assert against you. 

But, certainly, at the point when it was reduced to judgment, it 
would become a debt. I am not sure that there is clear law as to 
when a claim becomes a debt, other than after judgment. 

We refer to them in the U.S. Attorney's Office as prejudgment 
claims and then judgment debts for purposes of our collection oper- 
ations. 

Mr. HALL. Section 3 of H.R. 4614 states that the United States, 
are an officer, or agency thereof, may use administrative offsets. 
Does this mean that offsets could be imposed on a program other 
than the one where the claim arose? And would one agency be able 
to offset the claims of another agency? 

Mr. FORD. There doesn't seem to be any limitation in the lan- 
guage that you read, Mr. Chairman, that would prevent one agency 
from offsetting against another agency, or one agency from offset- 
ting against different claims within its own agency. 

Under the present statute, and the Federal Claims Collection 
Act, I believe the agencies have authority to make administrative 
offsets in certain situations within their own agencies. 

We can, for example, as I understand it, make an administrative 
offset against a Federal employee, not on his or her salary, we 
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would like to have that, we would like to be able to get the salary 
and wages, but we can make it against the portion of the money 
that the employee has paid into the retirement fund. 

Mr. HALL. I yield to Mr. Kindness from Ohio. 
Mr. KINDNESS. Thank you, Mr. Chairman. Thank you, Mr. Ford. 

I don't have any questions. I appreciate your testimony today. I 
yield back. 

Mr. HALL. Thank you. We have another vote on. Ms. Steinberg, 
we will get to you in just a minute. 

[Recess.] 
Mr. HALL. Our last witness today is Ann Steinberg, attorney, 

which we would be happy to have you come forward, please. 

TESTIMONY OF ANN STEINBERG, ATTORNEY. BOASBERG, 
KLORES, FELDESMAN & TUCKER 

Ms. STEINBERG. Thank you, Mr. Chairman. 
It is truly an honor and enjoyable privilege for me to be here 

today. I am a member of a Washington law firm by the name of 
Boasberg, Klores, Feldesman & Tucker, and author of a report to 
the Administrative Conference of the United States, a report on 
Federal grant dispute resolution. 

I have been invited here today to testify on the possible effects of 
H.R. 4614 on the Government's collection of debts arising from Fed- 
eral grants. The views that I express are mine alone. 

At the outset, I would like to make clear that the testimony that 
I am prepared to give relates primarily to the type of grant award- 
ed to State and local governments and other organizational recipi- 
ents. I am not addressing myself to the type of income mainte- 
nance benefits that were discussed at the beginning of the morning 
by Ms. Sweeney. 

In the interest of time, I, too, would like to simply submit the 
rest of my prepared statement for the record, and raise, instead, a 
few of the points that were addressed this morning by others. 

First and foremost, I would like to endorse the comments of Rep- 
resentative Cleta Deatherage from Oklahoma, in her, I thought, 
very effective statement that the provisions of the bill before us, 
while they may be laudable in many respects, simply does not ad- 
dress the complexities and the subtleties of the issues of debt col- 
lection as they relate to State and local governments and other or- 
ganizational recipients of Federal grants. 

I am in no way suggesting that these entities should be immune 
from debt liability or should be able to escape the responsibility 
that arises when, in fact, the Federal Government determines that 
these entities owe money to the Federal Government. 

But I am suggesting, though, is that in such situations, there are 
a series of considerations which must be factored in, and a series of 
procedures which should be guaranteed before any of the steps sug- 
gested in the present bill apply. 

The two overriding considerations of which I speak are. No. 1, 
legal due process, and No. 2, the fact that there be final agency 
action before an agency take remedial measures. 

Both of these concerns relate, obviously then, to the question of 
timing with respect to administrative offset and with respect to the 
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imposition of interest against debts. In this respect, I must start 
out by noting a bit of surprise or chagrin at the former testimony 
of the Department of Education official. 

He made two points which I would like to contest directly. First, 
he made the point that his agency has been long on record in stat- 
ing that grantees in the situation of owing debts are being given, 
and are entitled, to full due process. 

His representation to the subcommittee that, in fact, his agency 
is doing more than that which is required by due process. Well, I 
would like to believe that his entire agency would stand by that 
statement and must report to the subcommittee that attorneys for 
his Department have stood up in court and argued quite the con- 
trary, that in fact, grantees are not entitled to due process, and 
that such procedures are not necessary for debt collection proce- 
dures. 

In this regard, I would not that there are attorneys present at 
this hearing who have represented the Commonwealth of Pennsyl- 
vania in protracted litigation against the Department of Education, 
and I am sure would be happy to discuss the cases and the posture 
of the Department with respect to that litigation. 

The second point in the testimony of the Department of Educa- 
tion official which I would like to issue, w£is his remark that the 
appeal process which exists caused great concern in the Depart- 
ment because, in fact, it was in every grantee's interest to appeal 
and to drag out the procedures. 

The Department of Education stands alone, to a certain extent, 
in its delays in the administrative appeal process which is part of 
their audit and debt resolution process currently with respect to 
grants to State and local governments. 

They have been chided by both the Congress and by other admin- 
istrative agencies because of the delay. Well, I am not here to tell 
you that no grantee has ever purposively delayed appeal proce- 
dures. I am here to suggest that both with respect to our findings 
of the report for the administrative conference, and with respect to 
our own practice, that the fault for the delay is caused by the 
grantees before the Department of Education and before most 
other departments, is minuscule or insignificant as compared to 
the delays which are caused by agency personnel. 

Agency personnel at the program office and the General Coun- 
sel's office, and in the Board's procedures themselves. So while I 
think the issue of delay is very significant, I think that there are 
reasonable ways to deal with that, which would not require the ex- 
clusion of rights afforded grantees currently under administrative 
regulation, under statute, and by the Constitution. 

The last point that I would like to address before making myself 
available for any questions which you might have, based on this 
testimony or by my written statement is the issue of the distinction 
between a claim and a debt. 

Like the spokesman for the Department of Justice, I would sug- 
gest that there is no clear definition at this point in time, either in 
practice or in law, and it is an important distinction which should 
be made, and it is an important distinction which should be made 
in a context of the proposed bill. The proposed legislation, excuse 
me. 
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My position, though, would be that whatever the distinction be- 
tween the two, neither one occurs prior to the agency's having com- 
pleted its own audit resolution procedure. 

In the case of the Department of Labor, such procedure includes 
the hearing before an Administrative Law Judge, in the cases of 
the Departments of Health and Human Services and Education, 
the process includes a hearing before a Grant Appeals Board. 

Many other agencies had similar-type procedures, either estab- 
lished formally through regulation, or established on an ad hoc 
basis. The point being, though, that whatever the procedure which 
is put in place, B, that that be completed before any offsets occur 
or any interest be assessed on debts. 

We might add that with respect to those agencies which have not 
voluntarily—and I am using the word "voluntarily" in quotes—but 
which have not, of their own initiative, established such proce- 
dures, there are, we believe, very strong constitutional arguments 
that such procedures are mandated, and should be followed. 

The primary concern that I have with respect to this timing 
issue, is a very real one at this point in time. And that is that 
within recent months, the administration has changed its policy 
with respect to the assessment of debt. 

As I indicated in my statement, as of about a year ago, there 
seemed to be no question, or I should say the general practice 
clearly was that agencies would wait until the completion of their 
audit resolution process before assessing data in any form. 

Several months ago, there was a change in this policy, a change 
participated, I believe, by the GAO report, which was referred to 
the subcommittee earlier today, the report on Federal agencies 
negligent in collecting debts arising from audits. 

That report raised the concern of delay in the grant apjjeals pro- 
cedures and suggested that the appropriate remedy should be to 
begin the assessment of interest at the time of the grant officer's 
determination of an audit disallowance. 

And therefore, that assessment—that interest should be accruing 
throughout the entire audit procedure. Following the GAO report, 
the Office of Management and Budget, I believe, issues a directive 
or memorandum to the various grantmaking agencies and the var- 
ious grantmaking agencies currently are in the process of imple- 
menting this. 

The Department of Labor already has put in place such a change 
in policy. The Department of Health and Human Services has a 
notice of proposed rulemaking out on the issue. 

What this change will mean is that the grantees now will be 
charged for interest from the date of the determination by the 
grant officer. In many cases, these grant officer's determinations 
represent hundreds of thousands or millions of dollars of costs 
which are questioned or disallowed in the audit process. 

I might add that many of the States and localities which I be- 
lieve are represented on this committee have, in fact, faced such 
disallowances, including the State of Texas. The figures that come 
out of these grant disallowances, as I suggested earlier, and most of 
the agencies then are subject to a long negotiation and appeal proc- 
ess, during which time our findings for the administrative confer- 
ence showed the amounts were generally reduced considerably. 
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There were a number of serious issues raised which both parties 
found necessary to consider, and all in all, it was a resolution proc- 
ess which resulted in a very different final determination from the 
agency than from which they began. 

So the current policy in our opinion has a negative impact in two 
respects. First of all, it has a very serious chilling effect upon the 
State and local governments, and upon other grantees to avail 
themselves of the appeal procedures which are mandated by law. 

And second, that it, as I suggested earlier, it is simply unfair to 
have this interest accruing pending an appeal process over which 
the agency has substantial control. 

I have cited a few examples in my prepared statement where 
there have been problems where the grantees have stood ready, 
willing and able to pursue an appeal, to, if necessary, pay back any 
disallowances, but where for one reason or another, the agencies 
involved have, in fact, stalled the proceedings, and have caused 
what could have been—caused a delay of, in some cases, several 
years. 

With that, I would welcome any questions, and again express my 
appreciation for being here. 

[The statement of Ms. Steinberg follows:] 
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Before the 
Subcommittee on Administrative Law and Governmental Relations 
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SUMMARY 

1. This testimony is presented on the basis of experience 
acquired in the representation of grantees in Federal audit resolution 
proceedings, and a study on grant dispute procedures conducted on 
behalf of the Administrative Conference of the United States. 

2. H. R. 4614 serves the laudable purpose of trying to 
clarify certain aspects of the Federal debt collection process. 

3. However, H, R. 4614 does not recognize the nuances of the 
grants system and the potential havoc the legislation could bring. 

4. In light of current grant audit resolution procedures, 
the following changes should be made to H.R. 4614; 

{1}  Section 3 should be amended to make clear that agency 
"claims" against a grantee do not arise until there is a final agency 
decision regarding the fact and amount of debt owed.  Such decision may 
not be rendered until the grantee has completed the audit resolution 
process. 

(2)  Section 3 should be amended to make clear that, in the 
grants context, the remedy of administrative offset should be limited 
to situations in which the offset would not interfere with the purposes 
of ongoing grants. 

{3}  Section 4 should be amended to make clear that Interest 
should not begin to accrue on grant-related debts until the grantmaking 
agency has made a final decision as to whether and how much of a debt 
is owed. 
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TESTIMONY 
OF 

ANN STEINBERG 
ON 

H. R. 4614 - DEBT COLLECTION ACT OF 1981 

Before the 
Subcommittee on Administrative Law and Governmental Relations 

Committee on the Judiciary 
United States House of Representatives 

Washington, D.C. 

Hr. Chairman and Members of the Subcommittee: 

My name is Ann Steinberg.  I am a member of the 

Washington law firm of Boasberg, Klores, Feldesman i  Tucker, 

and author of a report to the Administrative Conference of 

the United States on Federal grant dispute resolution.  I 

currently serve as chair of the American Bar Association 

Committee on Federal Grant Legislation, Policies, and 

Remedies, and deputy chair of the Federal Bar Association 

Committee on Grants. 

I have been invited here today to testify on the 

possible effects of H.R. 4614 on the Government's collection 

of debts arising from Federal grants.  The views that I 

express are mine alone. 
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During the past decade, my law partners and I have 

represented hundreds of grantees in audits and other disputes 

involving Federal grants. Our clients have included State 

and local governments, educational institutions, and 

community-based and other nonprofit organizations.  We have 

represented grantees and grant applicants at virtually every 

stage of the grant process, including pre-award review, eli- 

gibility determinations, negotiation and approval of indirect 

cost rates and cost allocation plans, compliance reviews, 

post-grant audits and audit resolution.  Several of our cases 

have involved potential debts to the Federal Government of 

millions of dollars.  Our practice has been before many agen- 

cies, including the Departments of Labor, Health and Human 

Services, Education, Agriculture, Energy, and Housing and 

Urban Development, as well as the Environmental Protection 

Agency, Legal Services Corporation, and the now-defunct 

Community Services Administration. 

In addition to our practice, during the past two 

years, our firm conducted a study on behalf of the 

Administrative Conference in which we looked at the grant 

dispute resolution procedures in 35 grantmaking agencies, 1/ 

\/ In addition to the agencies cited above, the study 
covered:  Action, Department of Commerce, Department of Inte- 
rior, Department of Justice, National Endowments on the Arts 
and Humanities, National Science Foundation, Smithsonian 
Institution, Department of Transportation, Department of 
Defense, Department of Treasury, Federal Emergency Management 
Agency, General Services Administration, Nuclear Regulatory 
Commission, Office of Personnel Management, nine Regional 
Commissions, Small Business Administration, Veterans' 
Administration, and Water Resources Council. 

99-306 0-83-21 
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and reviewed decisions and papers in each of the formal 

disputes brought before the agencies.  In all, we reviewed 

approximately 1,700 grant-related disputes, the great 

majority of which involved audit disallowances or other 

monetary rulings which could have resulted in a debt owing to 

the Federal Government. 

In light of our practice and study, I have a few 

comments regarding H.R. 4614, and its possible impact on the 

collection of grant-related debts.  Before making these 

comments, however, it may be useful to review quickly the 

general nature of the grant audit resolution process.2/ 

The Grant Audit Resolution Process 

Stage 1 of the process is the on-site review or 

field audit which is frequently conducted by auditors 

employed or contracted by the agencies' Offices of Inspector 

General.  The auditors may have little prior contact with the 

grant programs or grantees they are auditing.  With respect 

to large grant programs, it is not uncommon to see auditors' 

findings at this stage indicate hundreds of thousands or even 

nillions of dollars of grant expenditures questioned or 

recommended for disallowance. 

2/       The process described here may not apply to block 
grants authorized under the Omnibus Budget Reconciliation Act 
of 1981. 
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stage 2 is the issuance of a final audit report by 

the agencies' Offices of Inspector General.  These reports 

generally mirror the auditors' findings. 

Stage 3 is a review of the audit reports by the 

Grant Officer, the person generally responsible for the 

administration of the grant program subject to audit.  At the 

conclusion of this review, the Grant Officer generally issues 

findings and determinations which indicate the precise amount 

of grant expenditures disallowed.  At the same time, the 

Grant Officer advises the grantee that the disallowances will 

be considered final and a debt owing to the United States 

unless the grantee requests review of the disallowances by 

the agency's grant appeal board or other review mechanism. 

The duration and outcome of the Grant Officer's 

review varies considerably from agency to agency, program to 

program, and audit to audit.  A recent GAO report indicated 

that it was not uncommon for some agencies to take up to 2 

years to make this review, and to issue Grant Officer deter- 

minations.3/ Our practice suggests the same. 

2/      "Federal Agencies Negligent in Collecting Debts 
Arising from Audits," Report by the Comptroller General to 
the Chairman, Legislation and National Security Subcommittee, 
House Committee on Government Operations, B-200473, Jan. 22, 
1982 (hereinafter, "GAO Report"), p. 7. 
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with respect -to Department of Labor grants 

authorized under the Comprehensive Employment and Training 

Act of 1973, as amended (CETA), Congress has expressed 

concern about the delays in this stage of the process, and, 

in 1978 amendments to the Act, required that the period of 

time between the agency's issuance of a final audit and the 

Grant Officer's findings and determinations regarding that 

audit be no longer than 120 days.  DOL has striven to meet 

that deadline.  In meeting the deadline, however, DOL 

officials have indicated to us that they sometimes have had 

to short-cut their review, and, in some cases, to end up with 

audit disallowances which they believed would be reversed 

upon further review. 

Fortunately, for grantees, such further review 

occurs in Stage 4 of the typical audit resolution process in 

which grantees have an opportunity to seek review of Grant 

Officers' determinations by a grant appeals board, 

administrative law judge, or other review mechanism.  These 

mechanisms were the primary subject of our study for the 

Administrative Conference, and deserve special note here.  In 

the context of H.R. 4614 and this testimony, several points 

should be made: 

First, this stage of review is typically the first 

chance for the grantee to have a disallowance reviewed by an 
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"impartial" agency official, someone who was not involved in 

the audit or the day-to-day supervision of the grant.  Such 

review appears mandated by constitutional due process, and 

has been recommended for all agencies by the Administrative 

Conference.£/ 

Second, this stage of review has resulted in the 

reversal or withdrawal of tens of millions of dollars of 

disallowances made by grant officers, with reversals and 

withdrawals occurring in more than half of the appeals 

brought.V 

Third, generally without substantial fault of the 

grantee, this stage of review takes time.  The GAO report 

showed an average of 18 months for cases handled at the 

agencies it studied, with some appeals taking several years. 

The ACUS report showed delays at least as long. 

There are several reasons cited for the delays. 

Paramount among these are the agencies' limited resources. 

^J Recommendation 82-2, "Resolving Disputes Under 
Federal Grant Programs" (Adopted June 17, 1982).  (Copy 
attached.) 

^/       These figures represent rough approximations of the 
aggregate sums of all cases decided in favor of a grantee and 
disallowances settled or withdrawn through informal negotia- 
tion between the parties. 



the unavailability of staff~ahd~the apparent difficulties in 

coordination between the agency's program office. General 

Counsel's office, and grant appeals board, ALJ, or other 

review office.  To be sure, in at least some of the appeals, 

delays are caused by grantees' actions.  However, the 

agencies have shown that if they want to, they can deal with 

these delays — by imposing strict deadlines, limiting 

discovery, defining the nature of written submissions and 

oral presentations, and, if necessary, dismissing an appeal 

by a grantee for want of timely action.  Similar sanctions 

are rarely, if ever, imposed against the agency itself. 

H.R. 4614 

Against this background, H.R. 4614 serves the 

laudable purpose of trying to clarify certain aspects of the 

Federal debt collection process.  From our perspective, the 

biggest problem with the legislation is that while its 

unrestricted scope includes audits and other grant-related 

debts, its provisions do not recognize the nuances of the 

grants system and the potential havoc the legislation could 

bring.  Specifically, we are concerned that: 

1.  Section 3 does not define a "claim" in the 

grants context, or the point of time at which 

administrative offset could be implemented. 



2. Section 3 does not make clear that, in the 

grants context, administrative offset should 

not be implemented if the offset would 

interfere with the purposes of ongoing grants. 

3. Section 4 does not define "debt" in the grants 

context, or the point of time at which interest 

should begin to accrue. 

Each of these points is discussed below. 

Specific Concerns 

1.   Section 3 should be amended to make clear that 

agency "claims" against a grantee do not arise until 

there is a final agency decision regarding the fact and 

amount of debt owed.  Such decision is not rendered until the 

grantee has exhausted audit resolution procedures, which, in 

most cases, should include notice and some kind of hearing. 

Because there is no universally accepted definition 

of a "claim" in the grants context, there is concern that the 

bill's calling for administrative offset "at any time" could 

be interpreted by agencies to allow offsets prior to the 

completion of their audit resolution process.  As indicated 

above, administrative appeals are the last stage of the audit 

resolution process in most of the major grantmaking agencies. 

The notice and hearing procedures provided by the appeal 

appear to be mandated by the Due Process Clause of the Fifth 
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Amendment to the United States Constitution, and, indeed, the 

Administrative Conference has recommended that all agencies 

establish and utilize such mechanisms in audit (and other 

grant dispute) resolution.  (Recomroendation 82-2, supra.)  An 

agency's attempt to offset grant disallowances prior to the 

completion of this stage of audit review would be premature, 

and extremely harmful to grantees and the people they serve. 

2.  Section 3 also should be amended to make clear 

that, in the grants context, the remedy of administrative 

offset should be limited to situations in which the offset 

would not interfere with the purposes of ongoing grants. 

In the GAO report cited above, the Comptroller 

General referred to "numerous Comptroller General decisions 

[which] have stated that offset should not be used where it 

would have the effect of defeating or interfering with the 

purposes of the grant." Report, p. 26.  The decisions to 

which the Comptroller General referred provide that the 

appropriateness of the use of administrative set-off must be 

determined on a case-by-case basis, depending upon such 

factors as the objectives and purposes of the grant, the 

nature of the grant (e.g. was it a categorical or block 

grant), and the type of costs (direct or indirect) used for 

set-off.  See, e.g., Comp. Gen. Decision Nos. B-171019, Dec. 

14, 1976, and 6-186166, Aug. 26, 1976, and Opinion B-182423, 



Nov. 25, 1974.  These factors should be considered in the 

regulations and standards called for in the last sentence of 

Section 3. 

3.  Section 4 should be amended to make clear that 

interest should not begin to accrue on grant-related debts 

until the grantmaking agency has made a final decision as to 

whether and how much of a debt is owed. 

As with administrative offset, there is serious 

concern about at what point in the audit resolution process 

interest will begin to accrue.  The concern is based on a 

recent change in Administration policy.  Until recently, 

grantmaking agencies began to assess interest on outstanding 

audit disallowances at the end of the audit resolution 

process — when there was final agency action and when the 

agency could take legal steps to collect its debt. As 

Indicated above, in most agencies — including the Department 

of Labor and Department of Health and Human Services — this 

point in time was after the completion of an appeal before a 

grant appeals board, administrative law judge, or some other 

form of review. 

In the past few months, this policy has changed. 

Agencies now are beginning to assess interest at the time of 

the Grant Officer's decision — whether or not such decision 

is appealed by the grantee through the review processes 
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mandated by law.  The apparent rationale^or this change in 

policy is GAO's recent conclusion that the assessment of 

Interest on audit findings under appeal would discourage 

'groundless" appeals and hasten the audit debt collection 

process.  GAO report, supra., pp.  21-23. 

GAO's conclusion in this regard — and the 

Administration's response — are an affront to the grantee 

community.  Federal agencies themselves are primarily respon- 

sible for the current problems in debt collection; they 

should not be permitted to transfer that blame and use it as 

an excuse for imposing additional unfair sanctions upon State 

and local governments and other grantees. 

By assessing interest pending the last stage in the 

agencies' audit resolution process, the new Administration 

policy has created a chilling effect upon grantees' exercise 

of appeal rights mandated by law.  In disallowance 

proceedings (unlike some loan collections) grantees are not 

sitting around holding onto unexpended Federal dollars in 

order to collect high interest or investment dividends.  The 

Federal money has been spent by the grantees, and, in roost 

cases, spent on legitimate programs.  The great bulk of audit 

disallowances are not caused by someone's taking grant funds 

and going to Bimini.  Rather, disallowances frequently are 
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caused by the violation of essentially technical require- 

ments, such as the failure to obtain prior approval for 

designated costs, and cost allocation.  Whatever the cause, 

the reality is that grantees typically have little, if any, 

resources to pay back disallowances.  They simply may not be 

able to bear the added burden of interest charges accrued 

during a lengthy appeal — charges which, in some cases, may 

amount to hundreds of thousands of dollars.  Some State and 

local jurisdictions have an added concern:  By law, their 

funds may not be used to pay interest charges. 

In addition to its chilling effect, the new debt 

policy seems intrinsically unfair in that grantees may be 

penalized for long appeal procedures over which Federal 

agencies have substantial control.  As shown above, these 

appeals frequently take several months or years to complete. 

Our ACUS study and practice show that the grantee's respon- 

sibility for this type of delay is insignificant as compared 

to that of the agency.  For example, our current case files 

show: 

o An appeal at the Department of Labor where a 

grantee has waited 2 1/2 years to have the agency 

sign off on a repayment plan, during which time 

the grantee has placed in a separate account all 

of the money due and owing, and we, as legal 

counsel, have petitioned the agency to act. 
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o Another DOL appeal in which the^grantee has 

waited 16 months for the agency to advise an 

administrative law judge of the adequacy of 

documentation previously submitted, 

o Two Department of Education appeals in which the 

grantees filed notices of appeals in December, 

1981, and January, 1982, and were advised shortly 

thereafter that they soon would be contacted 

about the next stage of the procedure, but still 

are waiting to receive such word. 

In each of these cases, one could say that the 

grantee was benefittlng from the delay because it had 

received, in effect, an interest-free loan.  The reality, 

however, is that frequently grantees don't want the delays. 

A pending audit matter may have adverse funding and political 

consequences which the grantee may want desperately to 

avoid. 

The GAO and Administration concern that frivolous 

appeals are clogging the audit resolution system and serious- 

ly delaying debt collection does not seem to hold up under 

close scrutiny.  As indicated above, our ACUS study showed 

that audit disallowances were reversed or withdrawn In more 

than half of the appeals brought.  Many of the other appeals 

involved sophisticated questions of law or fact which 
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appeared appropriate for the kind of review contemplated by 

the agencies' last stage of audit resolution. 

If, however, this Committee — or the 

Administration — continues to feel concerned about this 

problem, an appropriate remedy could be fashioned.  For 

example, following an appeal, an agency could be authorized 

to seek interest for the appeal period upon a showing that 

the grantee's appeal was, in fact, frivolous.  While such 

a case-by-case approach may create administrative problems, 

it nonetheless would be far more reasonable than the blanket 

policy adopted by the Administration and condoned by 

H.R. 4614. 

To summarize with respect to interest;  Granting 

agencies currently are assessing interest prior to the 

completion of their audit resolution procedures.  Such 

policies seem intrinsically unfair, and cause substantial 

harm to State and local governments and other grantees.  As 

presently drafted, H.R. 4614 permits such action.  He urge 

amendment. 

I appreciate the opportunity to appear before you. 

Thank you. 

99-306 0-83-23 
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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L STREET. N W.   SUITE 500 
WASHINOTON, DC.   20037 

OFFICE OF 
THE CHAIRMAN 

RECOHHENDATION 82-2 

BESOLVDiO DISPUTES UNDEB FEDERAL 
GRANT PROGRAMS 

(Adopted June 17, 1982) 

Federal grants to governments, public service institutions and other non-profit 
organizations have been conspicuous instruments of federal policy since the 1930s. 
During the past two decades the growth in the number of federal grant programs, and the 
level of resources distributed through grants, has evidenced the expanded influence of 
the federal government on the activities of these entities. 

Ensuring proper conduct of federal assistance programs has assumed increasing 
importance as these extraordinarily varied programs have proliferated. Federal domestic 
grant spending, which now exceeds $100 billion annually, promotes major social goals. 
Grants, and the activities they assist, often are crucial to beneficiaries whom Congress 
intends to aid and to recipients who carry out program goals. For instance, over one- 
quarter of all expenditures by state and local governments now come from federal 
grants, and thousands of smaller institutions depend on these funds for their very 
existence. 

Each of these grants represents an understanding on the part of the federal 
government and the grantee that is in the nature of a contractual commitment. The 
number and intensity of disputes over grants have risen in recent years, following both 
the Increased reliance on federal grants by other institutions and a growing federal 
budget stringency that has decreased the generosity of federal funding and increased the 
rigor of audit review. These disputes run the gamut from those that involve nearly pure 
questions of federal policy and agency discretion to those that affect sut>5tantial grantee 
expectations or involve particularized adverse determinations about individuals. 

Disputes may arise initially over the making or withholding of a grant, the amount 
of funds committed, or the terms and conditions imposed. Once the grantee has 
undertaken the project, controversies may occur over what actions the grantee has been 
funded or authorized to take, the grantee's relationships with program beneficiaries, 
subgrantees, or sutxiontractors, and other incidents of ongoing project administration, 
inclu<fing grantee compliance with the terms and conditions of the grant. Disputes may 
arise in the form of audit disallowances. Finally, an agency may choose to terminate or 
debar a grantee cr refuse to provide continued funding based on the agency^ belief about 
the adequacy of a grantee's perforinance of previous projects. 

In prior recommendations, the Administrative Conference has called on all federal 
grantmaldng agencies to adopt informal procedures for hearing and resolving complaints 
by the public that a recipient's administration of a grant fails to meet federal standards 
(Recommendations 71-9 and 74-2). While some agencies have carried out these 
recommendations, many still do not afford grantees or other persons affected by the 
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operation of federal domestic grant programs any channels for impartial consideration of 
their complaints. Congress has provided few directives in this area, except as to a few 
agencies like the Departments of Education and Labor, and actual agency practices in 
handling grant disputes have varied considerably. 

This recommendation goes beyond the Conference's prior statements to focus on 
the rights that agencies should provide to grantees and applicants for grant funds. 
Few agencies afforded grant recipients any substantial appeal rights until the mid-1970's; 
some still fail to do so. In recent years, several agencies have begun to create processes 
to resolve some types of (fisputes with grantees and certain types of grant applicants. 
Their experience indicates that these apF>eal procedures, while sometimes flawed, have 
been useful for protecting grantees' rights and for helping agencies to avert needless and 
troublesome litigation, improve oversight of significant administrative problems, ensure 
that policies are applied fairly and consistently, and malce decisions on a rational, 
justifiable basis. 

Given the importance of these programs, the nature of the interests involved, 
public policy factors, and considerations of fairness enunciated in recent constitutional 
decisions, the Administrative Conference believes that all grantmaking agencies should 
maintain procedures to hear appeals regarding certain kinds of agency actions. For 
example, grantees generally have a special interest in debarment, termination, 
suspension, or certain kinds of renewal or entitlement situations. Also, (fisputes 
regarcfing some expenditure disallowances arising from audits, or other cost and cost rate 
determinations, may be crucial to a grantee, requiring payback of large sums. Because 
of the potential significance of these types of actions, and their relative infrequency, 
agencies should establish appeals procedures for them. On the other hand, thousands of 
applications for competitive discretionary grants are denied each year, and the 
imposition of any broad appeal hearing requirement for this type of action could be quite 
burdensome to some agencies. 

While the variety and complexity of federal domestic grant programs (and grant 
(fisputes) ultimately renders uniform procedural prescriptions inappropriate, this 
recommendation sets forth some general considerations that agen(ries should find useful 
to guide them in assessing the adequacy of their present methods of resolving grant 
appeals. The Conference believes that an agen(^ should have considerable latitude to 
tailor procedures to the characteristics of its programs and grantees, and in the great 
bulk of appeals agencies need not mat(di the protections required in ac)ju(fications 
governed by the Administrative Procedure Act, 5 U.S.C. SS 554-557. The 
re(x>mmendation begins with, and centers on, the notion that informal action — inclu(fing 
opportunities for conversations with relevant program officials and their superiors, 
me(fiation or ombudsman services, and similar devices — should form the ctx-e of the 
resolution process. Still, agen(nes should be aware that at least some (fisputes may arise, 
especially in post-award cases involving contested issues with substantial funds at stake, 
in which some kind of more formal agency review should be made available. 

In making this recommendation, the Conference is aware that some agendea 
maintain appeal pr(M:edures which are more elaborate than those described below but 
provide equal or greater safeguards and protective mebaores. This re(x>mmendation is 
not intended to cast any doubt on the propriety of such pro<»dure3, or to assess the need 
therefor in light of specific programs or agency goals and concerns. 



RECOMMENDATION 

I.  SCOPE AND INTENT OF THE RECOMMENDATIONS 

The recommendations in Part n concern procedures for disputes involving 
domestic "grantees" and "vested applicants." A "grantee" may be a non-profit or 
community service organization, a unit of state or local government, a school, 
corporation or an individual who has executed a grant agreement or cooperative 
agreement with a federal agency. A "vested applicant" is one who is entitled by statute 
to receive funds, provided the applicant meets certain minimal requirements; or one who 
applies for a noncompetitive continuation grant, and has been designated in some manner 
as the service deliverer for a designated area or is operating within a designated multi- 
year project period. Part ni deals with agency-level processes for handling complaints by 
disappointed applicants for discretionary grant funds. The procedures recommended 
herein are not intended to displace existing hearing mechanisms already required by law 
in some programs. They apply only to grant programs carried on primarily within the 
United States. 

n.  COMPLAINTS BT GRANTEES AND VESTED APPUCANTS 

A. INFORMAL REAOEW AND DISPUTE RESOLUTION PROCEDURES. 

L Each federal grantmaldng agency should provide informal procedures under 
which the agency may attempt to review and resolve complaints by grantees and vested 
applicants without resort to formal, adjudicatory procedures. The informal procedure 
could take several forms, including, for example, advance notice of adverse action and 
the reasons for the action, opportunity to meet with the federal officials involved in the 
dispute, review by another or higheMevel agency ofncial, or use of an ombudsman or 
mediator. Attempts to resolve disputes under these informal procedures should be 
pursued expeditiously by the agency within a definite time frame. Notwithstanding these 
time limits, a complainant's invocation of more formal appeal procedures should not 
prevent further efforts to settle, mediate, or otherwise resolve the dispute informally. 

2. The existence of informal review procedures should be made known to 
affected grantees and vested applicants in the manner described in paragraphs 3 and 12, 
below. Agencies should encourage their program and decisional officials to resolve 
grievances informally, and provide training to improve their abilities to do so. In 
undertaking such training, agencies should work with those agencies that already have 
begun to make use of mediation and other conciliatory approaches, such as the 
Departmental Grant Appeals Board in the Department of Health and Human Services, 
and existing groups with expertise in these methods of dispute resolution. 

B. NOTICE OF AGENCY ACTION. 

3. Upon issuance of an agency decision which (if not appealed) represents final 
agency action, each grantmaking agency should provide prompt notice of its action to the 
affected grantee or vested applicant. If the action is adverse to a grantee or vested 
applicant, the agency's notice, at a minimum, should provide a tx-ief statement of the 
legal or factual basis for the action; state the nature of any sanctions to be imposed; and 
describe any available appeal procedures, including applicable deadlines and the name 
and address of the agency official to be contacted in the initial stages of an appeaL 
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C.  ADMINISTRATIVE APPEAL PROCEDURES. 

4. Each federal grantmaldng agency should provide the additional opportunity 
fcr some type of administrative appeal in at least certain kinds of grant-related 
cfisputes. This appeal may be conducted orally or in writing, depending on the nature of 
the (fispute, and may be expedited where appropriate. In determining whether an 
administrative appeal should be eifforded and the form of any such appeal for particular 
classes of disputes, agencies should consider the probable impact of the adverse action on 
the complainant, the importance of procedural safeguards to accurate decisionmaking in 
each class of dispute, the probable nature and complexity of the factual and legal issues, 
the financial and administrative burden that would be imposed upon the agency, the need 
for a perception of the government's fairness in dealing with grantees and vested 
applicants, and the usefulness of appeal procedures to give feedback on administrative 
protdems. 

5. In light of the factors descr<''<>d in paragraph 4, each federal grantmaking 
agency should provide the opportunity foi some kind of administrative appeal with regard 
to adverse actions involving: 

a. The performance of an existing grant, including disputes involving 
debarment, termination, suspension, voiding of a grant agreement, cost disallowances, 
denials of cost authorizations, and cost rate determinations; 

b. The denial of funding to applicants for entitlement grants, inducing 
cfisputes involving the applicant's eligibility, amount of funding to t>e received, and 
application of award criteria or pre-established review procedures; and 

c. The denial of applications for noncompetitive continuation awards where 
the denial is for fetilure to comply with the terms of a previous award. 

6. Where an opportunity for an administrative appeal is afforded, the agency 
should take into account the factors set forth in paragraph 4 and select from among the 
following forms of proceedings to provide the one most appropriate to the particular 
case: 

a. Decision based on written submissions only; 

b. Decision t>ased on oral presentations; 

c. Decision on written submissions plus an informal conference or oral 
presentation; or 

d. Full evidentiary hearing. 

Where a hearing or conference is useful to resolve certain issues, the agency may limit 
the hearing to those issues and treat remaining questions less formally. In addition, the 
agency should provide some form of discretionary expedited appeal process for disputes. 
In such proceedings, the agency may, for example, shorten time deadlines, curtail record 
requirements, or simplify procedures for oral or written presentations. 

7. At a minimum, these administrative appeal procedures should afford 
grantees and vested applicants the following: 

a. Written notice of the adverse decision (See paragraphs 3 and 12); 
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b. An impartial decisionmaker (for instance, a grant appeals tx>ard member, 
a high level agency official, a person from outside the agency, an administrative law 
judge, or certain other agency personnel from outside the program office), with 
authority to conduct the proceedings in a timely and orderly fashion; 

c. Opportunity for the agency, complainant and any other parties to the 
appeal promptly to obtain information from each other, and to present and rebut 
significant evidence and arguments; 

d. Development of a record sufficient to reflect accurately all significant 
factual submissions to the decisionmaker and provide a basis for a fair decision; and 

e. Prompt issuance of a written decision stating briefly the underlying 
factual and legal basis. 

8. Each federal grantmaking agency should determine in advance, and specify 
by rule or order, the scope of the authority delegated to the decisionmaker in 
administrative appeals. For example, agencies should specify in advance whether the 
decisionmaker has the authority to review the validity of agency regulations or the 
consistency of agency actions with governing statutes. 

9. Agencies should accord finality to the appeal decision, unless further review 
is conducted promptly pursuant to narrowly drawn exceptions and in accordance with 
preestablished procedures, criteria and standards of review. If the decisionmaker Is 
delegated, or asserts, authority to review the validty of agency regulations, the agency 
head should retain an option for prompt final review of the decision in accordance with 
applicable procedures. 

10. Once these administrative appeal procedures are invoked, the decisionmaker 
should discourage all ex parte communications on the appeal unless the parties consent to 
such communications. Any ex parte communications that do occur should be (fisclosed 
promptly, and placed in the appeal record. 

11. Agencies should encourage prompt decision of appeals by creating time 
limits or other guidelines for processing grant (fisputes, and should pay particular 
attention to resolving appeals over decisions regarding renewal and continuation grants in 
a timely manner. These timetables might be fixed generically or in accordance with the 
complexity of particular cases. Decisionmakers' compliance should be monitored by the 
agency pursuant to a regular caseload management system. 

D.  POBUC NOTICE. 

12. Grantmaking agencies should give advance notice and afford an opportunity 
for public comment in developing informal review and administrative appeal 
procedures. Agencies should ensure that available procedures are made known to 
grantees and vested applicants. Notice of such procedures should be published in the 
Federal Register, codified in the Code of Federal Regulations, and included in grant 
agreements and other appropriate documents, in addition to the individual notice 
described in paragraph 3. 

13. Agencies should collect in a central location, and index, those written 
decisions made in administrative appeals. These decisions should be made available to 
the public except to the extent that their disclosure is prohibited by law. Whenever a 
grantee or vested applicant cites a previous written decision as a precedent for the 
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agency to follow in its case, the agency should either do so, distinguish the two cases, or 
explain its reasons for not following the prior decision. 

m-  COMPLAINTS BY DISCRETIONARY GRANT APPUCANTS 

A. INFORMAL REVIEW PROCEDURES. 

The Conference previously has called on agencies to develop criteria for judging 
(fiscretionary grant applications and to adopt at least informal complaint mechanisms to 
ensure compliance with these criteria and other federal standards. (See 
Recommendations 71-9 and 74-2) The Conference reiterates its belief that these 
procedures can benefit agency performance. 

B. PUBLIC NOTICE. 

Each federal grantmaldng agency should ensure that available informal review 
procedures and administrative appeal procedures are made known to grant applicants. 
Notice of such procedures should be published in the Federal Register, codified in the 
Code of Federal Regulations, and included in application materials and other appropriate 
documents.  (See also Recommendations 71-4 and 71-9) 

IV. IMPLEMENTATION OF RECOMMENDATION 

Each federal grantmaldng agency should, within one year of the adoption of this 
recommendation, report in writing to the Administrative Conference the steps the 
agency intends to take, consistent with the above guidelines, to improve its (£spute 
resolution process. 
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Mr. HALL. Thank you, Mrs. Steinberg. 
Without objection, your prepared statement will be made a part 

of this record. I agree wholeheartedly with one statement that you 
have in your prepared statement, and that is on page 11, where 
you state that the Federal agencies themselves are primarily re- 
sponsible for the current problems in debt collection. 

I think that is an absolute truism, and I believe that the testimo- 
ny that we have heard before this subcommittee, it is only recently 
that there is an effort, and I think along with an effort on this bill 
that we are considering here today, to try to put a little force 
behind the collection of some of these sums that are outstanding 
and due and owing by various and sundry agencies to the (Govern- 
ment. 

I do have some question with one of the statements you have, 
though, that indicates that any sum that may be owing out of one 
area of disbursement should not be, paid out of some ongoing 
grant. 

On page 9, talking about section 3, you say that section 3 should 
be amended to make clear that in the grants context, the remedy 
of the administrative offset should be limited to situations in which 
the offset would not interfere with the purposes of ongoing grants. 

As I understand that, it is your position that if a grant has been 
made to one entity of a government—and that sum has been mis- 
appropriated in some way, willfully or otherwise, that if there is 
another grant that might be made, that it should not be offset from 
that second grant. 

Why? If I am reading you correctly. 
Ms. STEINBERG. Yes, I must say, with all respect, that you are not 

reading me correctly, that this was drafted not in the context of 
this discussion this morning, but rather in the context of the Comp- 
troller General decisions which have addressed the issue, and 
which have used the language that I use as the standard of wheth- 
er or not an administrative offset should be imposed. 

The issue that you are raising I think is a very serious issue, as 
to whether, for example, or the example raised by the Justice De- 
partment counsel, if a disallowance coming out of the Department 
of Labor could be offset against the Department of Health and 
Human Services. 

I don't know what the answer to that is, legally. I know that in 
the civil rights area, that the issue has come up with respect to the 
enforcement of title VI of the Civil Rights Act of 1964, and there 
has been some statutory provisions there relevant, but basically 
the courts have drawn certain lines at which point enforcement 
against violations in one program, one federally funded grant pro- 
gram can be imposed against another federally funded grant pro- 
gram. 

I would suggest to the counsel of the committee that that might 
be one area to look at in terms of the legal ramifications. I could 
not say to you that I would absolutely be against such kind of an 
interagency enforcement effort. 

I would, however, I think, make two points. First of all, that if, 
in terms of enforcement, the Federal Government is to be consid- 
ered as a whole entity, that then, in the whole area of fiscal re- 
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sponsibility and fiscal accountability to the Federal Government 
that the Federal Government be considered an entity. 

And what I mean by this, and there was some discussion of this 
during the break, that many of the disallowances which are 
charged to State and local governments and other grantees, go not 
to the question of whether or not the money was taken and spent 
for unauthorized purposes in the sense of someone going to Bimini 
or taking the money and just using it for personal advantage. 

Most of the disallowances deal with whether or not very compli- 
cated Federal cost principles have been followed, and one of the 
most popular sources of disallowance for the auditors comes in the 
area of cost allocation. 

The question being the State of Texas receives $100,000 from the 
Department of Labor, and $100,000 from the Department of Health 
and Human Services. Should it have spent $75,000 for its staff 
charge to one Department, and $25,000 to another Department; 
$75,000 to the Department of Labor, $25,000 to the Department of 
Health and Human Services, or should the breakout have been 50- 
50? 

That is the issue, and many of the cost disallowance cases, and 
the auditors come down and they say that the State of Texas was 
wrong, that it shouldn't have been 75-25, it should have been 50- 
50, and therefore, we are going to disallow the extra $25,000 that 
came out of one grant, and as the current law stands, the State of 
Texas would be required to pay back the $25,000, even though no 
one can test the fact that that money went for generally acceptable 
purposes. 

My argument, it may be somewhat convaluted, but my point is I 
think that what we have argued continuously is that the Federal 
Government must be considered as an entity, and that to be fair to 
these State and local jurisidictions, if you are going to consider this 
as an entity, and to be dealing with some of these cost allocations 
in a way favorable to them, then it seems to me, it is perfectly rea- 
sonable to come back in terms of enforcement and saying, "You 
owe the Federal Government x amount of dollars." 

But if you are going to separating the Departments in terms of 
imposing cost allocation responsibilities and putting the burden 
upon the State and local government to be distinguishing between 
one agency and another, then it seems to me, that it may be some- 
what unfair to have an overall enforcement effort. 

I realize that is a somewhat convaluted answer, but there seems 
to be a certain inequality in the way that that  

Mr. HALL. Well, I know of some instances in the State of Texas, I 
can recall one to mind now—and not call the name—where a 
school district received a substantial sum of money, and it was 
later determined that that money had been wrongfully expended 
by a school board and a superintendent, several hundred thousands 
of dollars. 

And appropriate proceedings were brought against that school 
board to recoup or recover, and some of the additional subsequent 
title money was withheld from that particular district pending the 
repayment of that money. 

Are you stating that that is not a proper procedure—if it is de- 
termined that the money was unlawfully spent, or was willfully 
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misappropriated in some way—to withhold money from a school 
district or some other entity that has received money from the 
Government and some subsequent program—that that school 
might be otherwise entitled to receive? 

Ms. STEINBERG. NO, I am not saying that, Mr. Hall. I am sajing 
that, first of all, it must be duly determined that, in fact, the school 
district owes the money, that there must be some kind of due proc- 
ess proceeding, whereby it is determined that there is, in fact, a 
debt owing to the Federal Government and that the debt is the ap- 
propriate amount. 

And that then the question of whether or not there is authority 
to offset, as has been mentioned previously, there is a case current- 
ly pending before the Supreme Court on this issue, and there are 
various legal interpretations as to whether or not such remedy 
would be authorized. I think that there is a certain degree of irony 
in that in many cases, grantees prefer that type of remedy, be- 
cause, in fact, they don't have cash to pay back to the Federal Gov- 
ernment, and that this kind of offset arrangement would be useful 
in terms of clearing their name and their responsibility. 

Mr. HALL. Oh, I think you are right, I agree with that complete- 
ly. I represented some school districts prior to coming up here, and 
I know of one instance where what you just stated was an estab- 
lished fact. 

The thing that gives me some concern about much of the testi- 
mony that we hear is that there seems to be a conscious effort, to 
make it appear that the Federal Government is doing something 
that borders on ethics in trying to collect money that has been 
given by the Government to some entity, that has not been spent 
properly. 

There might have been an overpayment, whatever the occasion 
may be. Everyone connected with this subcommittee would insist 
upon due process. Everyone on this subcommittee, would be in 
favor of a fair manner in which these debts are collected if they 
are due. 

But I don't believe that it is true, and I am not saying it is re- 
flecting upon your testimony solely, because it has permeated all of 
this testimony today. I just don't believe that it is always true that 
trying to collect a debt that is legally due to the United States Gov- 
ernment puts the Government in a position of being suspect. We 
have heard testimony today that tended to do that. I don't agree 
with it. 

I noticed in your testimony that there is some question about the 
definition of a claim, that the section should be amended to make 
clear that agency claims against a grantee do not arise until there 
is a final agency decision regarding the fact in the matter of the 
debt owed. 

And such decision is not to be rendered until the grantee has ex- 
hausted audit resolution procedures, which in most cases, should 
include notice of some kind of hearing. I don't believe that there is 
any provision in 4614 that denies a person a hearing. I don't know 
that there is any provision in this bill that states that the Federsil 
Government will take deliberative, arbitrary action against any 
person or entity to collect money. 
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There may be some areas that need to be amended, but I can see 
where there could be long and drawn-out procedures for the pur- 
poses that you and I have mentioned earlier, for an entity not to be 
required to pay back a sum of money. 

And of course, during that period of time, the Government, or— 
the taxpayers, I should say—are undergoing the burden of being 
strapped with additional sums that should be paid that they have 
not been paid. 

I think everyone is concerned with equity here. And equity, I 
guess, is in the eyes of the beholder in many instances, but I think 
that what you are essentially sajdng, is that this bill has merit, but 
it should have some clarification as to some rough edges that you 
perceive to be here now. 

And that your testimony is not the type that would put the gov- 
ernment is a suspect position because it is trjdng to collect a legiti- 
mate debt that is owed. 

Ms. STEINBERG. Mr. Chairman, that is exactly my position, that I 
do not suggest the suspicion that you referred to earlier. I think, to 
the contrary, that the Federal Government has a debt which is due 
and owing by the State and local government or by anyone else, 
they should be making all legal efforts to collect it. 

I am a Federal taxpayer, and I very much have that concern. I 
am a lawyer, though, and my only concern is that it be done legal- 
ly. And the two legal issues which have arisen in the context of 
grants, one is the very fundamental issue of due process, which I 
agree wholeheartedly with the sentiment of the committee that it 
clearly applies in these situations, and I think that that view is 
supported without question by the case law that exists, and yet I 
must say that that has not always been, and in fact, currently is 
not the view of many of the Federal grant-making agencies, that 
the administrative conference study that we just completed, and 
the process of making recommendations involved a number of situ- 
ations where quite the opposite was argued by the agencies, that 
due process did not apply, and that they could very freely assess 
disallowances and assess interest against State and local govern- 
ments and other grantees without concern for a hearing. 

The upshot of that process, I might add, was a series of recom- 
mendations which were adoptied, I beleive, uniformly, unanimously, 
by the administrative conference, and which are included in my 
statement. 

So  
Mr. HALL. Let me interrupt for one moment, and ask you a ques- 

tion. You made this comment twice. You say that there have been 
people connected with the Department of Education that have 
made public statements that due process is not applicable to a situ- 
ation that we are talking about? 

Ms. STEINBERG. I have been informed that in the course of litiga- 
tion, that attorneys for the Department of Education have argued 
that due process does not apply in the context  

Mr. HALL. DO you know the cases and the names of the attor- 
neys, and if you do, would you, furnish them to this committee? 

Ms. STEINBERG. Yes; I shall. 
The attorneys  
Mr. HALL. GO ahead. 
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Ms. STEINBERG. The other points that I wish- 
Mr. HAIX. YOU indicate that you are looking back at one of them. 
Ms. STEINBERG. Yes, I am. The attorneys are in this room. They 

are here from the Commonwealth of Pennsylvania. Margaret 
Hunting is here  

Mr. HALL. Representing the Department of Education? 
Ms. STEINBERG. NO, no. They are the attorneys for the Common- 

wealth of Pennsylvania who have been involved in litigation 
against the Department of Education. 

Mr. HALL. I see. While why don't you at the conclusion of this 
testimony, or at some subsequent time, give to us the names of the 
attorneys who made those statements, when they were made, and 
if you have a transcript or a statement of facts of the testimony 
where that was made, I would like to have a copy of that. 

Ms. STEINBERG. Fine. 
Mr. HALL. Or this committee would like to have a copy of that. 
Ms. STEINBERG. The other points—I would be happy to do that. 
The other points that I would just like to make briefly in re- 

sponse to your statement a few moments ago, was that the concern 
that the debts be collected, but that they be done legally. One with 
respect to due process, and the second with respect to notice. 

There have been a series of cases which I suppose is a form of 
due process. There have been a series of cases culminating in the 
Supreme Court decision of Pennhurst, and I can provide the com- 
mittee with full cite, which says that when a State or local govern- 
ment or other entity enters into a grant agreement, it must be 
given full and explicit notice of the terms and conditions of that 
agreement. 

And one of the arguments in the litigation which is now pending 
before the Supreme Court with respect to the offset authority is 
that the State and local governments involved in that litigation did 
not have any full notice that offset could be used as a remedy 
against them. 

I am not here to testify as to whether or not that is a winning 
argument or whether it could be justified, just raising it for the 
committee's attention. 

The second general point that I wish to make in response to your 
comment was that I do not think that the bill as currently drafted 
precludes the consideration of due process remedies in any way. I 
am concerned, though, based on our experience, that it could be in- 
terpreted by agencies to allow them to avoid their due process obli- 
gations. 

The use of the phrase, for instance, "at any time," suggests to me 
that that is language which could be used by administration repre- 
sentatives to argue that they could offset a claim even before there 
had been any due process hearing. 

I might make one comment, and these are in no particular order 
of importance. The only time that I am aware of an administrative 
agency hitting head on the question of when a claim becomes a 
claim in the audit resolution process was a situation involving, of 
all things, the allowance of attorneys' fees in a grant appeal proc- 
ess, and issue somewhat near and dear to my own heart. 

And the issue that came up there was that the Office of Manage- 
ment and Budget cost principles allow attorneys' fees, with the ex- 
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ception that they are not allowed for the prosecution of "claims" 
against the Government. 

The question went to the Department of Health and Human 
Services as to whether the representation of the grantee before the 
Grant Appeals Board in the last stage of the audit resolution proc- 
ess was such a claim. 

And the question was asked of someone named Henry Kirshen- 
mann, who at that time was the head of the Office of Cost Determi- 
nation at the Department of Health and Human Services. He now 
is, I believe, at the Assistant Secretary level. 

In any event, he issued a written ruling that that proceeding was 
not at the stage at which a claim had been presented, that the pro- 
ceeding was still in a situation where the agency was making a de- 
termination as to what its final stance would be, and that there- 
fore, attorneys' fees were allowable, because the parties were not 
engaged in the prosecution of a claim. 

As far as—I would be happy to provide that correspondence to 
the committee, if you decide it to be relevant. As far as I know, 
that is the only time in which the agency has addressed the issue 
specifically as to whether or not a claim  

Mr. HALL. If you have that, make it available to us. 
Ms. STEINBERG. The last point, then, in response to your com- 

ments, the concern about the seemingly interminable delays in the 
appeal process, and the fact that if money is owing to the Federal 
Government, we as taxpayers, should not be required to wait years 
and years. 

And I would only repeat a statement I believe I made perhaps 
somewhat hurriedly previously, which is, I altogether agree with 
you that if the debt is there, I think the Federal Government has a 
responsibility to act expeditiously to collect it. But I think the 
burden is on the agency to make sure that this process is expedi- 
ent. 

The Federal Government has many weapons at its disposal to 
make sure that State and local governments, and other entities re- 
spond promptly. They have used these weapons—I shouldn't say 
weapons, I should say means—they have used them on various oc- 
casions. They know how to use them, and that if there is to be a 
grant appeals procedure, as is required by law, it can, in fact, be 
expedient, and it can, in fact, not result in the seemingly intermi- 
nable delays that are now in place in the agencies, and that, in 
fact, the grantees, in many cases, desire such expedition. 

The grantees that I represent find the whole audit disallowance 
process terribly onerous. They must commit a great deal of their 
own resources to this process. They must live under this cloud of 
disallowance, it may affect other funding sources. They don't like 
the delay. It is not something that they strive for generally. 

And so, I would urge that the responsibility for the delay and the 
path to correction lies with the agencies. 

Mr. HALL. Thank you for your very, very cogent testimony. I ap- 
preciate it very much. 

Ms. STEINBERG. Thank you. 
Mr. HALL. That concludes our testimony for today, and this sub- 

committee stands adjourned to the call of the Chair. 
[Whereupon, at 12:45 p.m., the subcommittee adjourned subject 

to the call of the Chair.] 
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j.^_ pcscvaa:     I ams;: ROJ^i*- \-ce rava t=-^:iK-: serious 

dictuisn abac'- vheiiher the Stitc ic j::oSecf:ec/ by '-'is 

ji^f^   -,n^o;v:r-.D'(r:     2  tbir::; it ic ,->-. Ope<( ijfftf^    t ^ nvfr' 
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C^ttm^S/^ltgi^:    D.-U I r&a;5 ycus brief, sorrectiy 

that tiie Stcte has a vcEt~i pro^rfcy r.tght ia tl.<f3e fvaida 

ones the grant iuts baec- sctdc and whr^'i: is lr<volved is a. 

Gcverianent takln?/  tryincf to cat thist propas'ty ri9ht 

beck ewa.y froat ycva? 

iC£. DOKOVAK:     t fch.u;1« wc did consider it.     I 

thisk it vras our position.    >*: ia ijot dar.y we have our 

olillgaticBs ic the neture Q£ a tzist too.    £'.\t inaofsr — 

Z do-not belief the 'le9isl&tiv''e hietory sr the practice 

ever ccsteraplsted loaasive zeftXitU-    Ttars ves a presuaption 

everyone wo-old act ccxrectly. 

Till OE 9Ct £roB tb& I£A<3 £nd &X1 OE got £roB us 

WA.3 the Gxgrted assizrence of a ptt^lie official that we 

would cc?:ply witli the statutes sad tias regulations aad 

we have no re&son rig^.t no;r to belie'?« thsy did cot to 

be honest. 

Se hcve notliir.g but tr, aci^ertion tt^t is 

unsupported by unri:(:ii&nticat.eirf coc-jicsT.ts thnt tl:exe was 

c^i" Mi.$9??rc^j^ti0K.    I -iTv^JX- liJrfe i:o f-lso e.sl: for 

VLri^csticr o£ e«ss |fi-.~i3 or o-'.-bo:: o»  i;'r.t. c^istinctton 
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It i.s cy COtcttA^i-M *^ "io not h=ve £r. epaialeble 

aclj sifiicctica until thaso jccscclir^s sr&'cospXcked ""-^ 

the Coanifi&ioncr hss cide a fiii^J. fiesiEics.    Tlia v;e 

becoae,  if the decisicn ^cos cc;^j.as't U6,- £.n appelliirit • 

ia wbetevisr forua vie are is.    K& sither hsve a fiasl- 

EfijudicitioR,  or v;e do not ami J.'c is our position we do not. 

rbe Osputy Coanlsajciier is the Deputy Cocsrissioner, for 

t^e Eurscy. of Clesentesy fiii? Ssscniitry E2i:cEi:ton who w« 

tcve been sepresentiar cinca tlis b^<jinnlr.g of this appeal.  . 

The Deputy CoEHiiEEicDGr fbr SBSE as it has been 

fcbrrtvisied htUf meda his ctcisicn.    The Dejaty Cosraissioner 

Cor the g-.:re?!>j o" Eleniantiry ojtr^ SicorfiEri' Saucetion has     ^ 

datFrriinec r--santylvti;ia -..'bulu havt co rcfinid iconey. 

Fcanyylvanic h^ii; apcadsS  i;;:c.-^ tiic- rT»tercir.atior..     i/^ 

^  T:-.C '.>ffic'5 of Silucaticr hs.B 

HHHBHHBK^'W<tRHl|i^ prcvlcci' ';fc{^  xoruw :?0i: .^ 

Et»^«-oC ?~.!S3i'lvs.ria ta rxees^i: rr/.tdsjic-i iK io why the 

a; !in«j(i;'fy Cr=T;.i«:6icT.t:-'F ilec^icion ilMru3rf ti noltj-f/.edf oi: 
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|j Mr. Eaycr, cnltinof ) fi>V^t if^ci^iow ^s '^ hrv '^-is /lr«liey   ' 

i-he IMcoinMAAsi'^. dfid f<ty ^ jW>r  if- i^iat ia ii;«.s 

fit-oi fieci^iorV. 

cijuiicttJeai is rj3t ncccBirary •;;^ «)fkn«^.ycur aariinis'cra;- 

-^-^-dWml^S ic tsrcs cf wlii* i-6^ aould hsTt to uo to 

shiT yoa ba'/e tried eve:fy'ibir-; ^cu Iiavo tc eJ^rcisG ycjr 

•—^—' "—' ^'--—^ j     crj,..i3 Pjaei is h«:e ia 

£.7i %iiviEpr<t cspr.city to '•car "c-ar T«fcoiitfel C:L tha findings   •. 

cf feet £uni the ^ud.-it«W^ cMi.«ti>«*0a4 

C««;(RnaW 3;;\tff^;   S.s & iolnt of isfoi.-i::9.-;ion, 

i; thfe State o£ &ear.syivar.iE htA s!)C8en not to  fe>.e 

tc^rjutage of this iTcra-: Er.i c.y?s.iXe3 ther firsl letter 

cj detexiriiiatioa of th'j D;??-v-t;' Cc::.v-ii:nia:.'5rr vouid tht 

vt^ijiix tfcan !:ave go:;© to the CcsKizsicj^Si,  tho 

CcfliiKyissicrir vc'uld he.va Ka.ca c ^ac)-9tei^.- cr   rcu.Vl the 
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xt: ^ly^Cci 

• ^ dots «or^^3^ <n« 4ittt reccrtl, bvA a<lne !:i»fc< 

cS heeria^ ii-jd i.-e Zattr l/^pc^cTi    sf^pzi'x to cXc 'J:.ii^ 

circuit.    Zi ««essM to i:a if ^i trfe appetling this to 

the tKird ciroul-t Ke exs. ecinji tliis w^tli n* ra«ord Khit- 

EosviT,. Ir we -ex* sot or«A'te£ a SuU. evid-ar.tiary hearing. 

I wo^iid likt  t:o brifefJ.y rispoMd by 

Etating 

Thocs pcovlslons cc^coro ifithholdir.g of ftindc 

or OicaFprrTal of aft ccpiiaatien.-  r*t t!ie • recovery of 

mljftstr.t Title 1 funos. 

di: or esr.ial of 

I2t**'v5l_??„vi=5li 

Are >»e requirsd tr^ vr^iyivi- f. hs'5i:.''>s su'.C Co you 

fca.* :;i\a rirhfc to ayp^^i -o tjz c^iXi^Xi. t'-'vjc+7    li: ycu 

KEit'f •!» orc.-«% fcy rsftliTjy to thoss -t^ ii'P*- ri'iuetions 

j z.ij(^v V2 ever;'-::  -o ;-a--x a ;:.:jrir:g :.««, J J9f» t.vat     »     \. 

j! i::i    r-ct/ for ^t,^^»r^^: ->•:.-•:••- -^^^ >•      .: ..v:.-?-. V • =   ^:•••V;. . 
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Statenent of 
American Textile Manufacturers Institute 

Before the 
House Judiciary Subconmittee on Administrative 

Law and Governmental Relations 
June 16 and 17, 1982 

Mr. Chairman, the American Textile Manufacturers Institute (ATMI) 

appreciates this opportunity to submit testinnny again in support of 

legislation which provides for payment of losses incurred as a result 

of the tris ban.    ATMI is the national, central trade association which 

represents spinners, weavers, knitters, tufters, dyers and finishers 

that manufacture 85X of the U.S. textile production. 

ATMI has been a supporter of similar legislation over the past several 

years sijice the Consumer Product Safety Comnission (CPSC) took action 

to ban tris-containing products on April 8, 1977.    Similar legislation 

was passed overwhelmingly by the 95th Congress and by the Senate in 

the 96th.    This reflects the growing mood of the nation, which demands 

for the government to be responsible for its regulatory actions.    We 

conmend the Congress for efforts in the past to remedy this unfair 

situation. 

In 1971 the Department of Commerce (DOC) promulgated stringent flanma- 

bility regulations which made it necessary to treat children's sleepwear 

fabrics with a chemical fire retardant.    This action was taken over the 

strong objections of industry calling for additional time to develop and 

test products.    The DOC regulations greatly affected the makeup of the 

children's sleepwear market by virtually eliminating cotton and blends 

of cotton and synthetic fibers, the traditional fabrics used for children's 
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sleepwear.    These fibers were replaced vrith trls treated flame retardant 

fabrics made primarily from polyester, acetate and triacetate. 

The government's tris ban on April 8, 1977 conflicted directly with the 

1971 DOC action requiring treatments on fabrics to achieve flame retardancy. 

The tris legislation does not automatically allow full  reimbursement to 

companies affected by the irresponsible acts of the government.    It simply 

gives the U.S. Court of Claims jurisdiction to hear cases brought up by 

those who have been injured.    The court will then reconnend to Congress 

whether payment should be made and, if so. in what amounts.    Therefore, 

this legislation is not precedent-setting as such, but is simply an 

indication that the government wishes to be fair with the industrial 

community. 

In earlier versions of this legislation, the Congressional Budget Office 

has suggested that the passage of the bill might result in overall savings 

to the government, since litigation would be consolidated.    We support this 

concept. 

The children's sleepwear Industry has suffered irreparable Injury because 

of these totally conflicting Federal  regulations.    Therefore, ATMI supports 

this tris indemnification legislation because of the moral  right of the 

government to be responsible for its actions.    Government should not be 

allowed to wash its handsof the problems it has created and leave the 

entire cost of this fiasco to be borne solely on the shoulders of industry. 
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We are concerned with the first sentence of paragraph (e) of H.R. 9011 

because It could be Interpreted to mean that once the government has 

paid the claim of an apparel maker. It could then bring an action to 

recover money from the fabric manufacturer who supplied the apparel maker. 

In the first sentence of paragraph (e) of H.R. 9011, the United States is 

"subrogated to the claimant's rights to recover losses or to assert a 

claim against any person or organization relating to the subject matter 

of such claim paid by the United States."   We would recoimend that the 

language of the first sentence of paragraph (e) of H.R. 9011 cited above 

be followed by a conina and language to the following effect be Inserted 

at the end thereof: 

"..., except that there shall be no right of recovery, by 

subrogation or otherwise, against any person, partnership, 

corporation, or association described in subsection (a) of 

this Act, if such person or entity has standing to bring a 

valid claim under this Act." 

Therefore, we urge passage of this legislation   with our reconmendatlons 

on "subrogation" as suggested in the above mentioned language. 

o 
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